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Wilson  v.  Millar  and  Others.  1816. 

nPHIS  was  an  action  on  the  case  brought  by  the  ^  captain  of 
plaintifT,  the  freighter  of  goods,  against  the  a  ship  is  not 
defendants,  the  ship-owners  and  captain,  for  having  {^gfh^cwro^ 
improperly  sold  a  cargo  of  goods   entrusted  to  at  a  foreign 
them.     The  declaration  contained  also  a  count  in  po/^»  although 

*  It  be  impossible 

trover.  to  prosecute 

The  plaintiff  havini;  an  establishment  at  Goree  ^®  ©"S^"^ 

■*  ^  YoyzgCf  and  al- 

and  Senegal,  had  shippfed  on  board  the  defendants'  though  a  sale 
ship,  the  Hope,  sl  cargo  of  goods,  consisting  of  ?^^  *°^^ 
crates,  earthen  wares,  blues  from  Indian  and  other  nefidai  coune 
commodities,  amounting  to  14,000/.     According  ^<»^  *^  ^^^^^n^^ 
to  the  terms  of  the  charter-party,  the  ship  was  to 
proceed  to  such  ports  or  places  on  the  ^fonst  of 

VOL.  11.  B  ^    \        4fi^^ 
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1816.  Africa  as  the  freighter  should  direct,  and  should 
WiLsoH  ^^"^"^  receive  on  board  such  lading  as  the  freighter 
V.  should  direct,  and  proceed  therewith  to  the  port 
J^oJj^  of  London.  Paterson,  the  captain,  had  received  a 
bill  of  lading  to  deliver  the  cargo  at  the  ports  of 
Senegal  and  Goree  to  WU&am  Waterland.  After 
the  Hope  had  proceeded  for  some  time  upon  her 
voyage  she  was  captured  by  an  American  privateer, 
which  plundered  her  of  half  the  cargo.  Seven  on 
eight  American  seamen  were  then  put  on  board, 
who  nunmaged  the  hold  for  porter,  doing  con- 
siderable mischief  to  the  cargo,  and  remained 
in  possession  several  weeks.  The  vessel  was  saved 
by  means  of  Patemn  the  master,  who  prevailed 
upon  the  Afnericam  to  allow  the  vessd  to  be  car- 
ried to  Bermuda^  under  an  engagement  that  they 
should  not  be  considered  as  prisoners  of  war. 
Upon  entering  the  port  of  Bermuda  the  Hope  fell 
in  with  a  British  ship  of  war,  the  Ganymede^  who 
sent  men  on  board  who  took  her  into  the  harbour. 
The  captain  and  crew  of  the  Gamfmtde  afterwards 
daimed  salvage,  and  had  one-aixteenth  decreed  to 
them.  Upon  the  arrival  dfthe  vessd  at  Bermuda^ 
the  sails  had  been  destroyed,  and  the  water  let  in ; 
the  boats,  which  are  essential  to  an  African  voyage, 
had  been  taken  away,  and  none  could  be  built  in 
less  than  three  months.  TSe  cargo  constttii^  of 
perishaUe  commodities,  and  the  captain  not  being 
aUe  to  [mxrure  seamen,  he  considered  it  to  be  im* 
pnsible  to  prosecute  the  original  voyage :  he  sold 
the  Rmaining  cargo^  aiid  transmitted  the  product  to 
theomyr. 

Scarkttj 


• 
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Scarlett^  for  the   defenduits,   contended,   that       1816. 
under  these  circumstances  the  plaintiff  was  not     wilsoh 
entitled  to  recover.     He  could  not  recover  on  the         v. 
counts  which  charged  the  defendants  as  common   ^  o^m 
carriers ;  because  for  any  damage  arising  from  the 
act  of  God,  or  of  the  King's  enemies,  they  were 
not  liable  in  that  ciq>acity.      When  the  original   « 
intention  of  the  voyage  had  beai  entirely  frus- 
trated, the  question  was  what  was  to  be  done ;  and 
the  sale  of  the  goods  was  the  most  beneficial  course 
that  could  have  been  pursued.      Some  of  the 
counts  charged,  that  the  defendants  had  not  pro- 
ceeded to  the  coast  of  Africa:  the  answer  was,  that 
it  was  impossible  for  them  to  proceed*    There  was 
also  a  count  in  trover :  but  the  master  could  not 
have  been  guilty  of  a  conversion  of  the  goods 
when  he  sold  them  to  the  best  of  his  judgment ; 
and  that  at  all  events  the  plaintiff  could  proceed 
on  the  last  count  only  against  the  captain  alone ; 
since  if  he  had  been  guilty  of  a  conversion  in  dis- 
posing of  the  goods,   this  could  not  affect  the 
owners  of  the  ship,  who  had  not  concurred  with 
him  in  the  tortious  act.     It  had  been'  held  by  Sir 
W.  Scotty  that  the  captain  was  the  agent  for  all 
parties. 

Lord  Ellenborouoh.  —  I  think  you  had  no 
right  to  determine  the  voyage  and  make  a  general 
sale  of  the  cargo*  Nothing  but  extreme  necessity 
win  warrant  the  master  in  making  a  sale  of  any 
part  of  the  cargo ;  but  here  he  too^  upon  himself 
to  break  up  the  destination  of  the  adventure,  and* 

B  2  'to 
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to  exerdse  a  fiill  dominion  by  the  sale  of  the  whole 
of  the  goods.  I  do  not  say  that  even  extreme  neces- 
sity would  have  warranted  the  master  in  selling  the 
whole.  He  might  have  raised  something  by  way 
of  hypothecation,  sufficient  probably  to  defray  the 
expences  of  salvage ;  but  he  is  absolutely  a 
stranger  to  the  dominion  over  the  ship  and  goods, 
and  is  bound  to  send  back  to  receive  the  further 
direqtions  of  the  owner,  although  the  consequence 
may  not  be  so  beneficial  to  the  latter.  To  allow 
the  master  such  an  unlimited  dominion  as  is  con- 
tended for  would  tend  to  the  destruction  of  all 
commercial  adventures.  Hpw  could  such  a  de- 
fence be  put  upon  the  record  as  a  justification  ? 
The  owners  certainly  cannot  be  responsible  for 
the  uncommunicated  act  of  the  captain,  which 
they  could  neither  approve  of  nor  repudiate,  for 
the  negligence  they  are  equally  liable,  but  the  con- 
version was  his  solitary  act. 

Verdict  for  the  plaintiff. 

The  Attorney  General  Toppings  Richardson,  and 
JSpankie^  for  the  plaintifiT. 

Scarlett,  Marryatt,  and  West,  for  the  defendants. 


in  the  ensuing  term,  Scarlett  moved  for  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had.  He  cited  the  case  of 
Reid  V.  Darby  (a),  and  that  of  Haynmer  v.  Mal^ 
ion{h)j  where  it  had  been  laid  down  to  the  jury, 


(«)  10  East,  143. 


{b)  5  Esp.  6s* 


that 
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that  although  the  captain  had  no  general  authority  1816. 

to  sell,  yet  he  had  an  implied  authority  in  extreme  wilson 

cases  to  act  for  the  best,  and  even  in  cases  of  ex-  v. 

tremity  to  sell  the  goods.     That  from  the  nature  ^  Qth  ^ 
of  the  goods  in  this  case,  they  could  not  have  been 
brought  back,  since  they  were  contraband.  — 

But  the  Court  were  of  opinion,  that  an  option 
ought  to  have  been  given  to  the  party  in 
England  to  choose  another  market  for  the  sale  bf 
his  goods: 

And  Abbott,  J.  added  —  The  proprietor  of 
goods  will  seldom  complain  where  the  master  has 
exercised  an  honest  discretion  on  the  subject. 
In  the  West  Indies  there  is  a  set  of  people  whose 
interest  it  is  to  put  an  end  to  commercial  adven- 
tures ;  and  instances  have  occurred  of  the  sale  of 
vessels  as  wrecks,  where  they  might  have  been  re- 
paired at  a  small  expence. 

Rule  refused. 

See  jtbbotti  part  i.  g.  i.  8.  %• 
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IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 


1816.  Appleton  V.  Lord  Braybrook. 

A  copy  of  a  HTHIS  was  an  action  against  the  defendant  upon 
judgment  in  ^  judgment  recovered  in  the  Court  of  the 

the  Supreme  jo 

Court  of  ja-  island  of  Jamaicd.  The  principal  question  was, 
^"*t'Tl*^^  whether  the  judgment  had  been  properly  authen^ 

LUC  W«UlwX  wlwTK  *  k  1 

of  the  court,  it  tlCated. 

not  receivable  It  was  proposcd  to  authenticate  the  judgment 
here,  although  '^^  ^^  following  manner.  First,  to  shew,  by  a  cer- 
it  appears  that  tificatc  of  the  govemor,  under  the  great  seal  of  the 
usuaiiTre^  ***  island,  that  Clayton  was  a  notary  public  and  secre- 
ceived  as  evi-  tary  of  the  island.  Secondly,  to  prove,  by  a  cer- 
island  rf  ja-  tificatc  of  QaytOTi  the  notary  public,  that  Smith 
nuuca.  was  clcrk  of  the  Supreme  Court.     And,  thirdly, 

by  producing  an  instrument  which  purported  to 
be  a  copy  of  a  judgment  under  the  hand  of  the 
chief  clerk. 

A  witness  of  the  name  of  Allen  proved,  that  he 
had  practised  as  an  attorney  on  the  island  many 
years,  and  that  the  Court  had  no  seal ;  but  that 
copies  of  the  judgments  on  stamps  were  usually 
received,  certified  to  be  true  copies  by  Smith  the 
chief  clerk.  But  he  could  not  state,  whether  the 
document  produced  was  in  the  hand-writing  of 
Smithy  or  of  one  of  his  clerks. 

Gaselee^ 
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Gaseke,  for  the  defendant,  objectedt  that  it  did       I8ia. 
not  appear  upon  the  evidence  that  the  document    xmnov 
was  in  the  hand-writing  of  Sndth.  v. 

Lord 

BaAYBKOOK* 

Lord  Ellekborouh  permitted  the  plaintiff  to 
take  a  verdict,  with  liberty  to  the  defendant  to 
move  to  have  a  nonsuit  entered. 

Starlett  and  Tindal  for  the  plaintifil 
Gaselee  for  the  defendant. 


The  Court,  in  the  ensuing  terra,  granted  a  rule 
nisi  for  entering  a  nonsuit,  (a) 

(a)  Thaa  and  the  next  case  afterwards  came  on  fbf  argument  at  8tr- 
itui^^huk  at  the  Stttiogs  before  Hilary  Term,  1817,  at  the  tame  tiine. 
See  the  next  case. 


Black  v.  Lord  Braybrook. 

T'HIS  was  an  action  brought  against  the  de-  Seetheiatt 

fendant  on  a  judgment  obtained  in  the  Supreme  X^^n^J?* 
Court  of  the  island  of  Jamaica.  ^  ment  for  the 

In  order  to  establish  the  judgment,  the  plain-  ^^^^ 
tiff  gave  in  evidence,  First,  a  certificate  by  the  promises  and 
governor  under  the  seal  of  the  island,  that  O.  undertakings. 

^  /»     1       •  1      J  J  From  the  re- 

QlayUm  was  a  secretary  01  the  island  and  notary  cord  in  the 
public.     Secondly,    a  certificate  by  Clayton^  as  f*^^«^  ^^^^ 
notary  public,  that  Adam  Dolnage  Esquire^  was  thc^jl^ent 

was  for  the 

non-performance  of  one  promise  only.    Qu.  Whether  this  is  a  fatal  variance. 

B  4  clerk 
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1816.  derk  of  the  Court,  January  13,  1815.     Thirdly, 

Black  *  document  purporting  to  be  a  copy  of  a  judge- 

V.  ment  in  the  Supreme  Court  of  the  island,  under 

Lord  ^jjg  ggj^j  ^f  ^(jtew  Dolnage.     It  was  also  proved, 

that  the  clerk  of  the  Court  had  no  regular  seal  of 
office ;  and  that  the  alleged  copy  was  in  the  hand- 
writing of  Charles  Stuart^  who  was  in  the  habit  of 
writing  all  such  documents,  and  who  was  the 
clerk  of  Dolnage ;  and  that  Dolnage  was  the  no- 
minal clerk  of  the  Court  in  the  absence  of  Smith. 
It  appeared  also,  that  a  new  practice  had  lately 
been  adopted,  and  that  Smithy  the  chief  clerk,  had 
taken  out  with  him  a  seal,  to  be  used,  in  future,  as 
the  seal  of  the  Court. 

It  was  objected,  that  this  was  not  a  sufficient  au- 
thentication of  the  judgment,  and  an  objection  was 
also  taken,  on  the  ground  of  a  variance  between 
the  declaration  in  the  present  action,  and  the 
judgment. 

The  declaration  stated  the  judgment  to  be  for 
the  damages  which  the  plaintiff  had  sustained,  by 
reason  of  the  non-performance  of  certain  promises 
and  undertakings  (in  the  plural)  by  the  said  Lord 
Braybrook.  But  the  declaration  in  the  original 
action  contained  but  one  count,  in  assumpsit^  for 
money  had  and  received,  and  interest,  alleging  but 
one  promise  to  pay  both. 

JerviSf  for  the  plaintifi^  answered,  that  there  were 
two  promises  in  law,  to  pay  the  principal  money 
had  and  received,  and  to  pay  tlie  interest. 

Lord 
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Lord  Ellenborough.  —  The  considerations  are  ^^^^' 
seyeral,  but  the  promise,  in  fact,  is  but  one.  I  will  Rlack 
not,  however,  turn  the  plaintiff  round  upon  this  «• 

objection ;  since  there  is  another  point,  they  may  as  braybrook. 
well  be  considered  together,  (a) 

Verdict  for  the  plaintiff. 

Jerois  and  Erskine  for  the  plaintiff. 
Gaselee  for  the  defendant. 


The  last  two  cases  came  on  for  argument  at  the 
same  time. 

In  the  former  cause,  it  was  admitted  on  the  part 
of  the  plaintiff,  that  it  would  have  been  better  if  the 
seal  of  the  island  had  been  affixed  to  the  judgment 
instead  of  being  affixed  merely  to  the  certificate 
that  Clayton  was  the  secretary  and  notary  public. 
But  still,  that  the  evidence  was  sufficient,  since  the 
judgment  was  authenticated  by  the  hand- writing  of 
a  clerk  in  the  office,  if  it  was  not  in  the  hand- writing 
of  Smith  the  chief  clerk  himself;  and  that,  sup- 
posing the  certificate  to  be  entirely  out  of  the  ques- 
tion, the  copy  was  sufficiently  authenticated,  since 
it  was  in  the  hand-writing  of  a  clerk  in  the  office, 
who  was  authorized  to  exemplify  judgments.  It 
came  to  the  question,  whether  that  which  was 
proved  to  be  the  usual  mode  of  exemplification  was 

(a)  In  the  case  of  Bajnesv.  on   producing  the  record,  it   was 

Forrestf  Str.  89)      Upon  the  issue  several  promises  and  entire  damages. 

oi  nui  tiei  record,  the  jcire  facias  And  the  Court  held  it  a  variance ; 

recited  a  judgment  for  damage  i^ro  and  the  plaintiff  quashed  his  scire 

twn'ferformatione  cujusdam  pro-  facias  with  costs,  the  Court  refusing 

missionis  V  assumptiwis  ;    and  to  amend  it. 

sufficient. 
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1816.      suflScient.    That  the  law  recognized  two  sorts  of 
Bi^cK      o&ce  copies,  one  species  of  which  being  made  by 
V.         the  officer  who  has  the  custody  of  the  records,  are 
BftAYBL)OK.  ^'^c^ivable  in  the  same  Court  only,  and  another 

made  by  an  accredited  officer  appointed  by  the  Uw 
to  make  copies  ;  and  that  it  was  sufficient  in  this 
case  to  show,  that  Smithy  the  chief  clerk,  had  been 
clothed  with  that  authority.  For  this  distinction, 
Gilbert  Ev.  23.  was  cited.  That  it  frequently  hap- 
pens, that  the  officer  himself  does  not  sign  the 
document,  but  only  his  clerk  or  deputy,  such  is  the 
case  in  the  office  of  under-sheriff^  the  law  giving 
credit  to  the  office. 

In  the  latter  case,  (Black  v.  Lord  Braybrookj^ 
it  was  contended,  that  it  was,  at  all  events,  distin- 
guishable from  the  former,  since  the  copy  was  in 
th^  hand-writing  of  Stuart^  who  had  been  proved 
to  have  acted  for  Dolnage,  principal  clerk,  and  to 
have  been  in  the  habit  of  signing  official  documents. 
That  the  copy  might  be  considered  as  a  quasi  ex- 
emplification ;  and  the  case  of  9  Mod.  66.  was  re- 
ferred to,  where  it  was  held  that  an  exemplification 
of  a  sentence  in  Holland^  under  the  common  seal 
of  the  States,  was  evidence,  without  any  further 
proof  of  such  sentence.  That  the  case  of  Henry 
v.  Adey^a)^  was  very  distinguishable  from  the 
present,  since  there  a  seal,  purporting  to  be  the 
seal  of  the  court,  was  affixed,  but  was  not  proved 
to  be  the  seal  of  the  court.  That  admitting 
•  that  the  copy  was  not  an  exemplification,  still 
it  was  to  be  considered  as  the  authentication  of 
an  accredited  officer,  according  to  the  usual  mode 

{a^  3  But.  %%u 
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of  authenticating  judgments  in  that  court    That      1816. 
although  for  want  of  a  seal  the  court  could  not  au-      black 
thenticate  the  act  of  the  officer  in  the  usual  way,         v. 
still  it  might  be  shown  to  be  the  act  of  the  Court  by  ^    ^Iok 
other  means.     That  according  to  the  distinction 
taken,  BuUer.  N.P.  229.  this  copy  was  admissible 
since  it  was  shown  to  have  been  made  according  to 
the  usual  course,  and  was  therefore  on  the  same 
footing  with  the  chirograph  of  a  fine  made  by  an 
officer  whom  the  law  authorized  to  make  copies. 

Lord  Ellenborough.  — - 1  entertain  no  doubt 
that  this  copy  is  inadmissible.  It  has  been  ad- 
mitted, that  it  is  the  mere  authenticated  copy  of  the 
officer,  and  not  an  exemplification.  Is  there  any 
instance  where  the  Courts  have  regarded  such  an 
instrument  as  receivable  in  evidence  ?  An  exem- 
plification under  the  seal  of  the  Court  is  certainly 
admissible ;  but  it  is  argued,  that  because  there  is 
no  seal  of  court,  this  is  to  be  considered  as  an 
exemplification.  But  it  is,  in  fact,  in  the  nature  of 
an  office  copy,  and  it  has  not  been  proved,  that  the 
practice  of  receiving  such  copies  in  evidence,  has 
ever  extended  beyond  the  limits  of  the  island; 
such  proof  is  indispensably  necessary  to  show  that 
an  instrument  in  this  form  is  admissible  here.  If, 
for  want  of  a  seal,  the  document  cannot  be  clothed 
in  the  same  form  with  legal  exemplifications,  it  must 
be  proved  to  possess  some  requisites  to  entitle  it  to 
credit.  On  account  of  the  great  distance  of  this 
island,  it  would  be  of  enormous  inconvenience  to 
relax  the  rule  of  evidence.    Office  copies  of  this 

nature 
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1816.  nature  may  be  receivable  in  the  island  in  the  same 
Black  Planner  as  office  copies  are  receivable  here,  where 
V.  a  question  arises  in  the  same  court,  but  which 
would  not  be  admissible  in  any  other  court.  It 
does  not  appear  that  any  Court  beyond  the  limits 
of  the  island  has  given  credit  to  such  a  document, 
and  it  would  be  very  dangerous  to  relax  the  rules 
of  evidence. 

Bayley,  J.  —  If  this  copy  had  been  authenticated 
under  the  seal  of  the  island,  I  think  it  would  have 
been  admissible ;  but  that  seal  is  attached  to  the 
certificate  only,  that  a  certain  person  is  a  notary 
public,  and  the  certificate  of  the  notary  public  is 
not  on  oath,  and  therefore  is  out  of  the  question. 
Mr.  Erskine  has  put  the  question  on  the  proper 
ground,  that  it  is  the  act  of  an  officer  appointed 
to  authenticate  copies,  but  the  facts  do  not  sup- 
port the  position.  There  are  some  officers  whose 
duty  it  is  to  deliver  out  copies,  and  who  have  not 
discharged  their  duty  until  they  have  delivered  out 
copies  to  persons  whose  title  is  concerned.  The 
chirographer  of  a  fine,  till  this  is  done,  has  not 
performed  his  duty.  There  is  a  distinction  between 
such  acts  and  the  making  copies  of  records  by  an 
officer  who  has  the  custody  of  them.  In  BuUer^s 
Nisi  PriuSj  229.,  after  mention  has  been  made  of 
those  officers  who  are  appointed  to  attest  copies, 
it  is  said,  that  it  is  not  sufficient  to  give  in  evidence 
a  copy  of  a  judgment,  though  it  be  examined  by 
the  Clerk  of  the  Treasury,  because  it  is  no  part  of 
the  necessary  office  of  such  clerk,  for  he  is  en- 
trusted 
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trusted  only  to  keep  the  records  for  the  benefit  of      1816. 
all  men's  perusal,  and  not  to  make  out  copies  of     ^^^ 
them.     And  therefore  the  receiving  authenticated         -z^. 
copies  in  evidence  must  be  confined  to  cases  where  ^   ^^ 
the  officer  would  not  have  performed  his  duty 
until  be  had  delivered  out  a  copy  of  the  record. 

Abbott,  J.  —  The  seal  of  the  governor  in  this 
case  is  not  material,  for  it  has  no  reference  to  the 
copy  of  the  judgment,  but  only  specifies  that  a 
particular  person  is  a  notary  public.  If*  it  appeared 
clearly  that  the  officer  was  in  the  habit  of  making 
out  copies  which  were  received  as  evidence  by  the 
Court  in  Jamaica^  it  could  not  be  extended  by 
analogy  to  make  them  receivable  here,  were  it 
even  proved  that  the  officer  had  certified  that  the 
copy  was  a  true  one,  of  which  there  is  no  evidence. 
The  chirographer  of  fines  delivers  out  the  copy  as 
part  of  the  title  deeds;  he  is  thje  officer  en- 
trusted by  the  law  for  that  purpose,  but  those  offi- 
cers who  are  entrusted  with  the  custody  of  records, 
cannot  verify  them  by  an  office  copy,  and  it  is  not 
reasonable  that  greater  effect  should  be  allowed  to 
the  office  copy  of  an  officer  of  a  foreign  court. 

HoLROYD,  J.  —  The  distinction  is  between  those 
copies  which  it  is  the  duty  of  the  officer  to  make, 
and  those  which  he  is  authorized  by  tlie  Court  to 
mdce.  It  is  dear,  that  office  copies  of  the  pro- 
ceedings and  depositions  in  chancery,  made  by  an 
officer  of  the  court,  where  it  is  not  a  part  of  his 
duty  to  make  such  office  copies,  are  receivable  in 

evidence 
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evidence  in  the  Court  of  Chancery,  but  not  by 
common  law  without  examination.  Butter's  Nm 
Prius^  229*  Therefore,  an  officer  is  allowed  to 
make  out  office  copies  which  are  receivable  in  the 
same  court  without  further  proof,  but  which 
would  not  be  accredited  in  other  courts.  Then 
how  can  a  copy,  authenticated  by  the  officer  of  a 
foreign  court,  receive  greater  credit  here  ?  Where 
an  exemplification  is  under  the  seal  of  the  Court, 
and  shown  to  be  the  act  of  the  Court,  credit 
is  given  to  that  act,  and  the  only  equivalent  for 
such  authentification  is,  where  the  officer,  in 
maJdng  a  copy,  does  that  which  by  law  he  is  re- 
quired to  do.  The  officer,  in  this  case,  was  not  so 
required  by  law,  there  is  nothing  equivalent  to  the 
seal  of  the  Court,  and  consequently,  the  evidence 
is  inadmissible. 


See  jflvei  ▼.  Bunburyt  4  Camp.  a8.      Henry  V.  Adej^  3  East.  221. 
Boll.  N.P.  »»9.     9  Mod.  66. 


lit  is  not  a 
breach  of  the 
bond  of  a 
broker  in  the 
City  of  Lon- 
don to  act 
as  a  broker 
concurrently 
with  anodier. 


The  Mayor,  Commonalty,  and  Citizens  of   the 
City  of  London  v.  Brandon. 

'2^HIS  was  an  action  of  debt  upon  a  bond  brought 
by  the  Mayor,  Commonalty,  and  Citizens,  of 
the  City  of  London^  to  recover  from  the  defendant, 
a  sworn  broker,  the  penalty  of  500L  upon  several 
suggested  breaches  of  his  broker's  bond. 

A  great  many  breaches  were  assigned;  the  breach 
upon  which  the  principal  question  arose,  was  upon 

11  a  clause 
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a  clause  in  the  condition,  which  required,  that  the       1816. 
obligor  should  not  employ  any  person  under  him       ,p^ 
to  act  as  a  broker  within  the  City  of  London^  who   Mayor,  &c. 
had  not  been  duly  admitted  as  a  broker.  ^^  Londow 

In  order  to  prove  a  breach  of  this  part  of  the  con-  Braitook. 
dition,  witnesses  were  called,  who  proved  that  the 
defendant  and  his  brother,  Joshua  Brandon^  carried 
on  business  as  brokers  under  the  name  and  firm  of 
Brandon  and  Sons;  that  Joshtui  Brandon  fre- 
quently made  contracts  without  any  communi- 
cation with  his  brother,  the  defendant,  in  the  first 
instance;  but  that  the  transactions  were  consi^^ 
dered  as  with  both,  and  that  the  contracts  were 
made  out  in  the  joint  names.  And  it  was  con- 
tended, on  the  part  of  the  plaintiffs,  that  if  the 
brother  Joshua  Brandon  made  contracts,  which  the 
defendant  afterwards  recognized  by  taking  broker- 
age in  respect  of  such  contracts,  he  did  in  fact 
employ  a  sub-broker,  contrary  to  the  terms  of  the 
condition. 

• 

Lord  Ellbnbobouoh.  —  Both  may  have  acted 
iil^ally;  but  the  question  is,  whether  the  one  acted 
under  the  other.  The  brother  did  not  act  under 
the  defendant,  but  concurrently  and  with  equ^ 
authority.  If  you  could  make  out  a  case  where 
Joshua  Brandon  alone  made  the  contract,  and 
where  the  defendant  alone  acted  as  broker,  that 
would  be  a  breach  of  the  condition.  Their  course 
of  dealing  is  within  the  mischief  intended  to  be 
prevented^  but  it  is  not  provided  against  by  the 
form  o£  the  bonds ;  to  embrace  this  case  the  words 

should 


J 
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18J6.       should  have  been  "  acting  under  him,  or  concur- 

ipfj^         rently  with  him.'* 

Mayor,  &c.  Plaintiffs  nonsuited, 

of  Lo 


NDON 


Brandon.        '^^^  Attorney  General  Toppings  and  Parke^  for 
the  plaintiffs. 

Scarlett  and  Gaselee  for  the  defendants. 


In  the  ensuing  term,  the  Attorney  General  moved 
to  set  aside  the  nonsuit,  on  the  ground  that  there 
was  evidence  to  show  a  breach  of  the  part  of  the 
condition  cited  above.  When  the  defendant  en- 
tered into  that  stipulation,  he  virtually  undertook 
that  the  parties  should  have  all  the  benefit  of  his 
skill  and  integrity,  and  not  to  employ  any  one  else 
to  do  what  he  alone  legally  ought  to  do.  On  the 
contrary,  he  had  sent  out  his  brother  to  make  con- 
tracts for  him  in  the  name  of  the  firm ;  and  couse- 
quently  he  had  not  the  exclusive  means  of  doing 
what  the  bond  held  out. 

Lord  Ellenborough.  —  I  was  of  opinion  at  the 
trial,  that  the  brother  did  not  act  under  him,  but 
co-ordinately  with  him.  The  terms  of  the  condi- 
tion ought  to  be  enlarged. 

Rule  refused. 
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Harvey  and  Others,  Assignees  of  J.  W.  Harvey,       I8I6. 
a  Bankrupt,  v.  Morgan  and  Another.  ^       * 

TTHIS  was  an  action  of  assumpsit,  brought  by  the  The  assignees 
plaintifis,  as  the  assignees  ofjofm  Whittle  Har^  under  a  joint 

r  '  o  commission 

rey,  a  bankrupt,  to  recover  the  sum  of  500/.  as  against  A.  and 
money  had  and  received  to  their  use.  ^•'.  ™y*  "*  *™ 

_,  '^  ,  .  action  to  re- 

The  plaintiffs  were  the  assignees  of  J.  W.  Harvey  cover  a  debt 
and  M.  B.  Harvey,  under  a  loint  commission;  and  ^"^  to  A.  alone, 

^  I  1  .   .  1  /•  i-^Av .  descnbe  them- 

tney  sought  to  recover  the  sum  01  500/.  as  money  selves  in  thede- 
paid  by  J.  W.  Harvey j  before  his  bankruptcy,  to  ciaration  as  the 
put  an  end  to  a  prosecution  which  had  been  in-  X^.^^*  ^ 
stituted  against  him  for  perjury.     The  plaintifl^  Money  ^aid  in 
were  described  in  the  declaration,  as  the  assignees  pu^ln^ff^^^^ 

of/.  W.  Harvey  simply.  trial  of  a  party 

upon  an  indict- 
ment for  per- 

Topping  for  the  defendant  objected,  that  since  jury,  for  which 
there  was  but  one  commission,  and  that  a  joint       "  "®'  P^*" 

,      .  •'  pared,  cannot 

one,  and  but  one  assignment  to  the  plaintiffs  by  the  be  recovered  by 
provisional  assignee,  they  were  improperly  described  ^1.^  assignees, 

as  the  assignees  of  /.  JV.  Harvey  alone.  come  a  bank- 

rupt, from  the 

Lord  Ellenborough.  —  They  are  the  assignees  j^^^^^gc^Tn  j, 
of  both,  but  they  are  also  the  assignees  of  each,  the  plaintiffs, 
and  since  they  claim  in  respect  of  one  only,  it  is  un-  ^'  *"'^  ^•'  ^'^ 

•^  *  •'  .        the  assignees  of 

necessary  for  them  to  go  further,  and  describe  c.  v.  E.,  a 
themselves  as  the  assignees  of  both.  "^^^^  ^°  p">- 

*^  duce  a  docu* 

ment  is  enti- 

It  appeared  that  the  defendants  had  prosecuted  tied,  a.  and  B^ 
J.  W.  Harvey  for  perjury,  alleged  to  have  been  ^^^^'^"^^^^ 

this  is  insufficient,  although  A.  and  B.  are,  in  fact,  the  assignees  of  C.  and  D. 

VOL.  II.  c  committed 
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1816.      committed  by  him  in  his  deposition  as  a  creditor 

HAJttv        i^J^der  a  commission  of  bankrupt,  taken  out  against 

and  Others    Kendall  and  Reynolds^    and  that  J.  W.  Harvey 

J,  ^'         being  unprepared  for  his  trial,  had  made  an  appli- 

and  Another,  cation,  but  that  the  defendants  had  lot'used  to  put 

off  the  trial,   unless  /.  W.  Harvey  would  pay  the 

sum  of  500/.,  and  would  also  pay  the  sum  of  4000/1, 

a  verdict  to  that  amount  having  been  recovered 

against  D.  W.  Harvey ,  the  brother  of  J.  W.  Har- 

vey^    in   an    action,    at  the  suit  of  the  present 

plaintiffs,  for  usury  j  and  that  /.  W.  Harvey  being 

wholly  unprovided  with  the  means  of  defence,  had 

on  the  very  morning  when  the  trial  was  to  have 

taken  place,  agreed  to  pay  down  the  sum  of  ;^00/., 

and  also  the  amount  of  the  verdict  recovered  against 

D.  W.  Harvey. 

Lord  Ellenborough  was  of  opinion,  that  if  the 
money  was  paid,  as  according  to  the  evidence  then 
adduced,  it  appeared  to  have  been,  not  for  the  pur- 
pose of  putting  an  end  to  the  prosecution,  but 
merely  as  a  consideration  for  putting  off  the  trial, 
it  was  not  to  be  considered  as  an  illegal  and  cor- 
rupt agreement. 

The  plaintiffs  proposed  to  go  into  further  evi- 
dence, in  order  to  shew  that  the  real  object  of  the 
parties  was  to  put  an  end  to  the  prosecution  alto- 
gether, and  that  the  agreement  for  delaying  the 
trial  was  a  mere  pretence,  and  they  required  the 
defendants  to  produce  a  written  agreement  which 
had  been  entered  into  between  the  parties,   and 

4  proce^ed 
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proceeded  to  prove  that  the  defendants  had  been       I8I6. 
served  with  notice  to   produce    the   agreement.     HabvkT 
Upon  the  production  of  the  notice,   a  copy  of  and  Otheri 
which  had  been  served,  it  appeared  to  be  entitled     ^  ^* 
in  the  cause,  '<  Harvey  and  Others,  Assignees  di  and  Anod^» 
**  J.  W.  Harvey  and  M.  B.  Harvey^  Bankrupts, 
^<  against  Morgan  and  Another ;"  and  it  Was  obi- 
jected,  that  this  notice  was  a  niUlity,  since  the  pro- 
per title  of  the  present  action  was  ^<  Harvey  and 
"  Others,  Assignees  of  J.   W.  Harvey^  a  Bank- 
**  rupt,*'  &c. 

The  Attorney-General  for  the  plaintiff,  con- 
tended, that  this  notion  was  sufficient,,  since  it  could 
not  fail  ta~  apprize  the  defendants  of  that  which 
they  were  required  to  produce  ;  and  tliat  if  there 
had  been  no  title  whatsoever,  it  still  would  have 
been  sufficient. 

Lord  Ellej^bohouoh  was  of  opinion,  that  the 
notice  was  insufficient,  and  — 

The  plaintiffs  were  nonsuited. 

The  Attomey-General  and  Marry att  for  the 
plaintiffi. 

Topping  and  Lawes  for  the  defendants. 


In  the  ensuing  term,  the  Attorney-General  moved 
for  a  new  trial,  on  the  ground  that  the  notice 
proved  was  sufficient  to  entitle  the  plaintiffs  to  give 
parol  evidence  of  tte  agreement^  in  default  of  its 

c  2  production 
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1816.       production  by  the  defendants.    The  plaintiffs  being 

^       V      ■'  the  assignees  of  /.  W.  Harvey  and  M.  B.  Harvey^ 

and  Others    w^re  entitled  to  sue  as  the  assignees  of  either,  the 

v«       :  notice  had  described  them  as  the  assignees  of  the 

and  Another  j^^^^  estate,  and  so,  in  fact,  they  were,  although 

they  had  brought  the  present  action  as  the  assignees 
of  /.  W.  Harvey  only.  That  a  notice  does  not  re- 
quire the  technical  accuracy  of  a  plea ;  and  that 
great  mischief  would  result  from  too  strict  a  rule. 
That  no  mischief,  on  the  contrary,  could  result 
from  allowing  such  a  notice  to  be  sufficient,  since 
there  was  no  other  cause  in  court  between  the  same 
parties ;  it  was  impossible,  therefore,  that  the  de- 
fendants could  have  been  misled.  Suppose  the 
plaintiffi  had  been  described  by  their  names  only, 
could  it  be  said  that  a  sufficient  communication  had 
not  been  made. 

The  Court  threw  out  an  intimation,  that  since 
J.  W.  Harvey  could  not  have  recovered  this  mo- 
ney, his  assignees  could  not  be  in  a  better  situation ; 
and,  upon  the  whole,  held  that  the  notice  was  in- 
sufficient, and  the  action  not  maintainable. 
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Graham  and  Others  v.  Dyster*  ^    ^^^^- 

n^HIS  was  an  action  brought  to  recover  the  value  A.  consigns  to 
of  a  quantity  of  hides  which  had  been  sold  by  ^^ntj^'^^f "^^  * 
the  defendant,  under  the  following  circumstances,  hides  desiring 
The  hides  in  question  had  been  consigned  by  the  ^'"^^^act  »f- 

*    .  .  o  ^  cording  to  his 

plaintiffiy  who  resided  at  Bahia^  to  Battye  and  PiU  discretion,  and 
grkHj  who  were  brokers,  in  July,  1810,  to  be  dealt  •^oonafterwards 
with  according  to  their  discretion.    Soon  after  this  him  for  the 
consignment,the  plaintiffs  drew  upon  £j%e  and  PiA  *nw>wn^  and 
grim^  three  bills  of  exchange  for  750/.  each,  on  the  biiirfw-^the 
account  of  these  hides,  which  would  become  due  on  amount;  B.  it 
the27thof  Octoier  and  9th  of  j\^ot;ewiier,  and  which  pledge  the 
Baltye  and  Co.  accepted,  and  which  would,  if  the.  g^xx^  in 
bankruptcy  of  Battye  and  Co.  had  not  aflerwards  money^tomeet 
intervened,  have  been  cash  in  their  hands  to  the  these  biiu,  ai. 
amount  of  the  hides.  The  defendant  was  a  dealer  in  b!^n^he*u^ 
leather,  and  before  the  bills  accepted  by  Battye  and^  course  for  A. 
Co.  had  become  due,  (in  OctoheVy  1810,)  Battye  ^^^Z^o 
and  Co.  being  in  want  of  money,  received  ad-  accept  them, 
vances  of  money  from  him  to  the  amount   of  "p*'"^^^®""^ 

,         ,  ,  signment  of 

^00/.,  on  the  credit  of  the  hides  which  were  deli-  goods. 
vered  into  his   hands ;  the  defendant  had  other  -^though  no. 
goods  from  Battye  and  Co.,  m  his  hands  at  the  given  to  the 
same  time,  but  the  advances  were  made  on  the  p^a«n^»  ^ 
credit  of  the  hides.     In  the  course  of  the  former  Ltcr"rAc  de- 
dealings  between    the   plaintifis  and  Battye  and  Pendant  cannot 
Co.j  it  had  been  usual  for  the  plaintiffs  to  draw  ^pS^I^* 
bills  on  the  latter  on  the  strength  of  such  consign-  witoetset  as  t<^ 
ments.    When  BiMye  and  Co.  delivered  the  hides  ^^  contents^ 

c  3  to 
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to  the  defendant  the  names  of  the  principals  were 
not  mentioned.  In  Naoemher^  1810,  the  plain- 
tiffs wrote  to  the  defendant,  stating,  that  they  had 
been  informed  that  Battye  and  Co.  had  sold  the 
hides  in  question  to  them,  and  requesting  that  they 
Would  retain  the  proceeds  in  their  hands,  other- 
wise they  should  claim  the  amount  from  the  de- 
fendant. There  was  a  running  account  between 
the  plainti£&  and  Battye  and  Co.^  as  also  between 
the  latter  and  the  defendant. 

The  question  seemed  to  be  narrowed  to  the  point, 
whether,  under  the  circumstances,  Battye  cmd  Co. 
had  any  right  to  pledge  the  goods. 

Lord  Ellenborough.  —  I  think  the  case  raises 
a  point  fit  for  consideration.  In  ordinary  cases, 
t,  broker  has  no  right  to  pledge  the  goods  of  his 
principal.  The  only  question  here  is,  whether^ 
under  the  special  circumstances  of  the  case,  an 
authority  to  pledge  the  goods  may  not  be  im- 
plied. 

Verdict  for  the  defendant;  with  leave  to  the 
plaintiff  to  move  the  point. 


The  defendant  had  given  notice  to  the  plain- 
tiff to  produce  certain  letters. 

Garrow^  A.  G.,  for  the  defendant,  in  the  course 
of  cross-6xamining  the  plaintifl^'  witnesses,  in- 
quired as  to  th6  contentcr  of  those  letters. 

Upon 
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Upon  the  objection  being  taken  by  Topping  for 
the  plainti^ — 

Lord  Ellenborouoh  was  of  opinion,  that  the 
evidence  in  that  stage  of  the  cause  was  inadmis* 
sible.  It  was  properly  the  evidence  of  the  de- 
fendant, and  therefore  ought  to  be  given  in  its 
proper  turn.  That  which  was  the  substitute 
could  not  be  given  in  evidence  at  an  earlier  period 
than  that  for  producing  the  original. 

Tapj^ng  and  Farke  for  the  plainti£E>. 

GamyvOj  A.  G.,  Adam^  and  Spankie,  for  the 
defendant. 


1816. 


Graham 
and  Others 

v. 
Dystkb. 


The  Court  having*  granted  a  rule  nisi  for  a  new 
trials  the  case  was  afterwards  argued  at  Serjeanfs 
Inn.  {a)     It  was  contended  (^principally)  for  the 
defendants,  that  Battye  and  Co.  had  a  right  to 
dispose  of  the  goods  in  the  way  they  had  done, 
whether  the  case  were  to  be  considered  with  or 
without  reference  to  the  state   of  the  accounts 
between  them  and  the  plaintiffs.     In  July  the  sum 
of  £250^  was  advanced  by  Battye  and  Co.  on  the 
credit  of  the  hides.  Till  those  bills  had  become  due, 
Battye  and  Co.  had  pledged  their  credit  to  that 
amount,  and  had  acquired  a  lien  on  the  goods, 
which  could   not  have  been  taken  out  of  their 
hands.      In  this  state  of  affairs,  Battye  and  C0.9 
acting  themselves  as  principals,  drew  on  the  de- 


(n)  Sktlbgt  before  Hilary  Tem,  1817. 

c  ^ 


fendants 
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1816. 


Graham 
and  Others 

Dysteb. 


fendants  and  obtained  the  sum  of  2500/.  In  doing 
this  they  did  not  act  tortiously ;  they  had  a  right 
to  raise  money  to  meet  their  own  acceptances. 
There  was  a  running  account  between  Batiye  and 
Co.  and  tlie  defendant ;  and  the  latter  did  not  take 
the  goods  as  a  pledge,  but  as  an  item  in  the  ac- 
count. But  that,  at  all  events,  the  plaintifis  liad 
enabled  Battye  and  Co.  to  act  as  principals,  and 
had  consequently  invested  them  with  the  power  of 
pledging  the  goods.  The  plaintiffs  had  been  in 
the  habit  of  consigning  goods  to  Battye  and  Co., 
and  of  drawing  upon  them  for  the  amount,  with- 
out inquiring  after  the  names  of  the  purchasers. 
The  goods  were  considered  as  funds,  on  which  the 
plaintiffs  were  to  draw  ;  and  Battye  and  Co.  were 
to  be  considered  as  principals,  and  not  as  mere 
brokers.  It  was  not  the  case  of  a  person  employ- 
ing another  to  sell  qua  factor^  but  of  one  enabling 
another  to  deal  with  the  goods  as  his  own ;  no  ac- 
count  of  sales,  or  of  the  names  of  purchasers, 
having  been  asked  for.  The  defendant  found 
Battye  and  Co.  dealing  with  the  goods  as  their  own ; 
and  the  plaintiffs  having  enabled  them  so  to  act, 
ought  to  suffer  rather  than  the  defendant. 


Lord  Ellenborough.  —  The  agents  of  the 
plaintiffs  in  this  case  were  brokers  in  the  city  of 
London.  It  would  be  very  desirable,  when  per- 
sons who  sustain  the  character  of  brokers  assume 
an  ulterior  authority,  if  those  with  whom  they  deal 
would  make  inquiry  whether  they  w^ere  authorised 
so  to  deal:  it  would  be  the  means  of  avoiding 

3  much 
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much  deception;  and  the  omitting  to  take  this  ISIQ. 
precaution  has  occasioned  a  great  proportion  of  the  Grauam 
cases  litigated  at  GvildhalL  In  this  case,  the  largest  and  Others 
authority  was  delegated  to  Pilgrim  and  Battye  as  -Qxviu^ 
factors ;  they  were  to  deal  with  the  goods  accord- 
ing to  their  discretion  :  it  was  the  largest  autho- 
rity as  to  sale,  to  whom  the  goods  should  be  sold, 
the  time,  the  quantum  of  price ;  no  powers  could 
be  more  extensive.  There  was  a  stipulation  that 
they  should  be  permitted  to  draw  as  before ;  and 
therefore  it  would  not  have  lain  in  their  mouths  to 
have  objected  to  a  sale  as  being  disadvantageous 
in  its  terms.  When  they  came  to  deal  with  the 
defendant  as  if  they  had  a  principal  behind,  or  if 
there  was  any  reason  for  the  defendant's  appre- 
hending that  there  was  a  principal  behind,  and  that 
Pilgrim  and  Battye  were  acting  merely  as  brokers, 
k  was  for  him  to  inquire  what  authority  they  had 
to  pledge  the  goods,  as  has  been  decided  in  a  mul- 
titude of  cases.  If  such  application  had  been 
made,  it  would  have  appeared  that  the  brokers  had 
no  authority  to  pledge  the  goods.  There  was  no 
express  authority,  nor  was  there  (which  is  the  only 
question  which  has  created  any  doubt)  any  implied 
authority  to  pledge;  but  it  is  the  mere  case  of 
goods  placed  in  the  hands  of  a  broker  for  the 
purpose  of  sale,  with  a  stipulation  to  make  ad* 
vances  to  the  principal.  There  should  have  been 
an  express  stipulation  for  an  authority  to  pledge : 
such  an  authority  might  have  been  demanded  and 
given ;  but  it  was  not,  and  therefore  the  case  falls 
within  the  decision  in  Paterson  v.  Tash^  and  other 

cases. 
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1816.  cases,  in  which  it  has  been  determined  that  it  i$ 
Oraram  ^^  within  the  scope  t)f  the  factor's  authority  to 
and  Others   pledge  the  goods. 

XyrsTER. 

Bayle Y,  J.  —  No  doubt  a  factor  has  no  right  to 

pledge  the  goods  of  his  principal,  and  a  person 
making  advances  upon  a  pledge  of  goods  ought  to 
inquire  whether  he  has  an  authority  which  war- 
rants him  in  pledging  the  property.  A  person 
who  buys  the  goods  is  safe ;  but  if  he  takes  them 
upon  pledge,  he  does  it  at  his  peril.  The  case  of 
Shipley  V.  Kymer  (a)  is  on  all  fours  with  the  pre- 
,  sent.  The  mere  circumstance  of  the  plaintifl^' 
drawing  against  their  consignments,  or  of  their 
drawing  from  time  to  time  on  former  consign- 
ments, can  give  no  authority  to  the  factor  to 
pledge  the  goods.  If  the  principal  draws  bills 
which  the  factor  accepts,  he  may,  not  by  pledging, 
but  by  sale  for  ready  money  if  he  choose,  raise 
funds  to  meet  those  bills ;  and  if  he  apprehends 
that  he  cannot  sell  for  ready  money  or  discount- 
able biUs,  it  is  his  own  fault  to  accept.  In  this 
ca^,  therefore,  the  factors  had  no  authority  to 
pledge,  and  the  case  is  not  distinguishable  from 
the  common  cased.  It  has  been  said,  why  did  not 
the  plaintiff  sooner  cause  the  defendant  to  be  put 
upon  lus  guard,  as  soon  as  it  was  suq[>ected  that  he 
had  taken  the  property  on  pledge.  The  answer  is, 
that  it  does  not  appear  that  the  plaintiffi  knew  how 
the  matter  stood,  and  therefore  I  do  not  see  any 
facts  which  distinguish  this  from  the  ordinary  case. 

(a)  I  M.iDdS.  4S4. 

Abbott, 
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Abbott,  J. —-It  has  been  decided,  and  is  now  IS16. 
the  settled  law,  that  a  factor  cannot  pledge  the  Gra«Im 
goods  of  his  principal ;  and  it  is  for  the  benefit  of  and  Others 
commerce  that  this  principle  should  be  held  saered  Dy^^n^i^ 
and  inviolate.  The  person  who  entrusts  another 
with  the  sale  of  his  goods  has  no  other  security 
for  the  safety  of  his  property  except  the  incapacity 
of  the  agent  to  dispose  of  it  otherwise  than  by  sale. 
But  it  is  said,  that  although  a  factor  cannot,  ac- 
cording to  the  general  rule,  pledge  the  property 
of  his  p^ncipal,  yet  be  may  under  a  special  au- 
tiwrity  for  that  purpose:  and  beyond  all  doubt 
there  may  be  cases  in  which  the  principal  cloUies 
his  agent  with  a  higher  authority ;  and  a  doubt 
aecurred  to  his  Lordship  at  the  trial  of  this  cause, 
whether  such  an  authority  could  be  implied  from 
the  circumstances  of  this  case.  Considering  all  these 
circumstances,  it  appears  to  me,  that  the  discretion 
to  be  exercised  must  be  understood  as  a  discretion 
to  be  exercised  according  to  the  duty  of  the  parties 
as  factors,  and  that  they  were  to  deal  with  the  pro- 
perty according  to  such  discretion  as  a  factor 
ought  to  exercise.  It  appears  that  the  plainti& 
drew  on  Battye  and  Pilgrim,  and  had  drawn  upon 
them  on  former  occasions  upon  the  consignment 
of  goods  to  them  for  sale ;  but  this  is  the  common, 
if  not  the  universal  course :  when  a  manufacturer 
sends  goods  into  the  country  for  sale,  he  con- 
stantly draws  on  the  strength  of  his  consignments. 
This  is  the  usual  course  of  dealing:  goods  are 
consignee^  and  bills  are  drawn :  to  allow  the  factor 
in  such  a  case  to  pledge  the  goods,  would  operate  to 

the 
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1816.      the  destruction  of  a  principle  which  the  law  holds 
*^  >,    ^  sacred. 

Graham 

and  Others 


Dyster. 


HoLROYD,  J.  —  I  am  of  the  same  opinion.  The 
transaction  amounts  merely  to  a  pledging  of  the 
goods  by  the  factor  to  another,  in  order  to  raise 
money,  which  by  the  general  law  he  has  no  right 
to  dp.  If  from  the  special  terms  on  which  the 
goods  were  consigned,  an  authority  to  pledge  them 
could  have  been  inferred,  the  case  might  have  been 
different ;  but  I  think  that  the  discretion  vested  in 
the  brokers  was  nothing  more  than  a  discretion  to 
be  exercised  in  the  sale  of  the  goods.  The  circum- 
stance of  advances  having  been  made  does  not 
^ter  the  case.  The  admission  of  such  a  distinc- 
tion would  destroy  the  principle  altogether. 

Rule  absolute.. 

See  Shipiej  v.  Kjmcrs  x  M.  and  $•  484^ 


CASES 


ARGUED  AND  DECIDED 
AT 

NISI    PRIUS 

IN  K.B. 

At  the  Sittings  qfier  Hilary  Term, 
57  George  III. 


WESTMINSTER. 


Willis  v.  Barrett.  I8I6. 

'^rHIS  was  an  action  by  the  payee  of  a  promissory  a  plaintiff 

note.  wiingupon* 

profnuwfflry 

In  the  body  of  the  note  the  amount  was  made  note,  which 
payable  to  Elizabeth  WilUson,  the  action  was  ^T"^^^^^ 
brought  by  Elizabeth  WiUis.  a  person  of  a 

The  plaintiflF  was  allowed  to  adduce  evidence  to  diflfepwtname, 
show  lliat   WilUson  was  inserted  by  mistake  for  evidence  that 
Willis^  and  that  she  was  the  person  really  intended.  ^«  ^/^  .*« 

person  in- 
tended. 

Lord  Ellenborough  left  it  to  the  jury  to  say 

whether  this  was  not  a  mistake,  and  the  jury  found 

for  the  plaintiff. 

<^ 
Espinasse  and  Hutchinson  for  the  plaintiff. 

The  cause  was  undefended. 

.'  Tiicrc 
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-     y      ■ 

Willis 

V, 

Barrett. 


There  was  no  variance  here  be- 
tween the  record  and  the  notey 
since  thk  declaration  alleged  a  pro- 
mise to  pay  Willis  by  the  name  of 
WilUson.  —  A  variance  between 
the  record  and  the  bill  of  exchange 
or  note  declared  upon  is  fataly  as 
where  a  bill  drawn  by  Crouch  is 
declared  on  as  drawn  |jy  Couch. 
Whitwell  V.  BcmUtt,  3  B.  and  P. 
559.  and   see   Gordon  v.  Austirif 


4T.R.6IX.  Wilson  r.  Gilbatf 
%  B.  and  P.  281 .  That  parol  evi- 
dence is  admissible  in  general,  in 
order  to  correct  a  mistake  or  re- 
move a  latent  ambiguity*  see  Baker 
V.  Painey  I  Ves.  456,  Shelbum  v. 
Jnchiquiftf  1  Bro.  C.  C.  91.  lb.  350. 
JotKS  y.Statham,  3  Atk.  388.  Rex 
V.  Seammonderh  3  T.  R»  474*  ^rn- 
ham  V.  Cbildf  Bro.  C*  C.  92. 


English  v.  Charters. 


Proof  that  the 
defjpndanty  in 
trover>  stated* 
that  he  told 
tlMproptrty 
in  question  on 
the  plaintiff's 
aocouBt  is  not 
prima  fane 
evidence  of  a 
converaioo* 


^HIS  was  an  action  of  trover,  to  recover  the 
value  of  a  chariot  and  of  a  tilbury. 

The  defendant  was  a  coachmaker,  and  had 
detained  these  carriages  on  account  of  some  claim 
which  he  had  upon  them ;  but  it  was  contended 
by  the  plaintiff,  that  the  defendant  had  been  guilty 
of  a  conversion,  in  selling  the  chariot  without  any 
authority  from  the  plaintiff. 

There  was  no  evidence  to  shew  any  conversion 
of  the  tilbury  ;  but,  in  order  to  shew  a  conversion 
of  the  chariot,  the  plaintiff  gave  in  evidence,  ^ 
return  made  by  the  defendant  to  the  tax-office,  in 
which  was  contained  the  following  item,  "  One 
"  chai'iot  sold  on  account  of  — —  English  to 
"  CurV^  He  also  gafve  in  evidence,  a  re- 
ceipt by  the  defendant  for  the  price  of  a  second- 
hand chariot  for !-r-  JEn0U^. 

This,  it  was  contended,  amounted  to  primdfqcie 

evid^npe 
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evidence  of  a  conversion,  and  it  was  urged,  that  it 
was  incumbent  on  the  defendant  to  shew  that  he 
had  received  authority  from  the  plaintiff  to  dispose 
of  the  chariot* 


1919. 


English 
cuabivrs. 


Lwd  Elle^borougu.  —  The  documents  states 
that  the  sale  was  on  the  account  of  English^  md 
are  therefore  referable  to  some  supposed  authority. 
There  is  no  evidence  of  a  sale  unconnected  with 
the  statement,  that  it  was  made  on  the  plaio- 
tiff's  account. 

Plaintiff  nonsuited. 

Marn/aU  and  Curwood  for  the  plaintiff. 
Topping  and  Gumetf  for  the  defendant. 


Rees  t;.  Smith  and  Others. 

T^HIS  was  an  action  of  trespass,  for  breaking  and 
entering  the  plaintiff's  house,  and  seizing  and 
converting  her  household  goods*  Pleas,  tha  ge- 
neral issue  and  two  other  pleas,  alleging  a  frau- 
dulent and  clandestine  removal  to  avoid  a  distress 
for  rent.  The  replication  to  the  two  special  pleas 
took  issue  upon  the  fact  of  fraudulent  and  clan- 
destine removal. 

On  the  part  of  the  plaintiff,  a  prima  facie  case 
of  trespass  was  proved  as  alleged,  and  the  defendant 
then  went  into  evidence,  in  order  to  shew,  as  al- 
leged 


In  an  action  of 
trespass^  where 
the  general 
issue  is  plead- 
ed, and  also 
special  pleas 
are  pleaded, 
alleging  a 
clandestine  re- 
moval to  avoid 
a  distress,  the 
plaintiff  ought 
to  go  into  the 
whole  of  his 
case  in  the  first 
instance. 
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1816.      leged  in  the  pleas,  that  the  removal  was  fraudulent 
^-         and  clandestine. 

Rebs 

Smith  Gumey^  on  the  part  of  the  plaintiff,  afterwards 

proposed  to  go  into  general  evidence,  to  shew  that 
the  removal  was  not  fraudulent  and  clandestine : 
but  — 


Lord  Ellenborough  was  of  opinion,  that  it  was 
not  competent  to  him,  in  that  stage  of  the  cause,  to 
enter  into  such  evidence,  since  all  the  circumstances 
were  in  issue,  and  the  removal  might  have  been 
proved  to  have  been  bond  fide  in  the  first  instance. 
That  the  general  rule  was,  that  when,  by  pleading 
or  by  means  of  notice,  the  defence  was  known,  the 
counsel  for  the  plaintiff  was  bound  to  open  the  whole 
case  in  chief,  and  could  not  proceed  in  parts ;  and 
therefore,  that  the  plaintift'in  this  case  should  at  once 
have  proceeded  to  his  evidence  to  repel  the  inference 
of  a  fraudulent  removal,  and  to  shew  that  it  had  been 
in  the  contemplation  of  the  party  to  change  her 
residence  previously.  —  His  Lordship  afterwards 
added.  As  a  general  rule,  I  beg  that  it  may  be  un- 
derstood, that  a  case  is  not  to  be  cut  into  parts,  but 
that  when  it  is  known  what  the  question  in  issue 
is,  it  must  be  met  at  once.  If,  indeed,  any  one 
fact  be  adduced  by  the  defendant  to  which  an 
answer  can  be  given,  the  plaintiff  must  have 
an  opportunity  given  for  so  doing ;  but  this  must 
be  understood  of  a  specific  fact,  he  cannot  go  into 
general  evidence  in  reply  to  the  defendant's  case. 

There 
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There  is  no  instance  in  which  the  plaintiff  iff  en- 
titled to  go  into  half  his  case,  and  reserve  the 
remainder. 

The  evidence  was  accor£ndy  excluded*  Smith 

^  -^  and  Others. 


COPELAND  V.  Lewis.  Feb.  IS. 

^HIS  was  an  action  brought  to  recover  the  sum  A  vendee  at 
of  51.  Os.  8tf.,  the  amount  of  a  chest  of  tea  A*'^^^]* 

'  gives  an  order 

sold  by  the  plaintiff  to  the  defendant.  for  goods  to 

The  cause  of  action  being  under  lOt,  the  only  ^"^  ^^T^'H^  "^ 

^  u   ^u        xu  ^        L  the  plaintiff, 

question  was,  whether  the  cause  ot  action  arose  who  is  a  dealer 
within  the  prrncipality  ofi  Wales  or  not,  the  de*  « London; 
feDdant  contending,  that  it  arose  within  the  prin-  l^L'^ 
cipality,  in  order  that  he  might  have  the  benefit  of  ?^  carriage,  it 
a  nonsuit,  according  to  the  provisions  of  the  fVekk  sumed  that  the 
judicature  act,  13  G.  3.  c.  51.  8^2.  goods  are  to  be 

It  appeared  that  the  defendant  resided  at  Aie-  ^ost  usual 
ryslmthj  and  that  he  gave  an  order  to  the  traveller  and  convenient 
of  the  plaintifis  (who  were    dealers  in  London)  at  ^r^oie  upon 
Aberystmth  for  the  tea  in  question.     Nothing  was  the  delivery  of 
said  as  to  the  place  of  delivery,   but  the  tea  was,  \  l^^\^^ 
in  fact,  delivered  by  the  plaintiffs  to  a  carrier  at  London,  a 
the  Castle  and  Falcon,  Aldersgate-Sireet,  to  be  con-  ""^^ta^ 
veyed  to  the  defendant.  don. 

JerviSt  for  the  plaintiii^  contended,  that  the 
cause  of  action  arose  in  London,  where  the  goods 
were  delivered,  and  he  jeferred  to  the  case  of 

VOL.  II.  D  Harwood 
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*8;17-  Hartvood  V.  Lester  (0)9  where  goods  having  been 
delivered  to  a  carrier  in  London^  according  to 
an  order  of  the  defendants  in  Leicestershire,  it 
was  held^  that  an  action  could  not  be  main- 
tained in  the  county  court  of  Leicestershire ,  and 
therefore,  the  Court  of  Common-Pleas  refused 
to  stay  the  proceedings  in  an  action  in  that  court, 
although  the  debt  amounted  to  less  than  40^.  ; 
and  where  Heath,  J.  intimated,  that  authorities 
were  to  be  found  in  the  books  to  shew,  that  where 
goods  are  sent  from  one  county  into  another, 
the  cause  of  action  is  to  be  considered  as  arising 
in  the  county  from  which  •they  are  sent,  and  not  in 
that  where  they  are  delivered.  And  he  also  cited 
the  case  oi  Button  v.  Solomonson(b),  to  shew  that  a 
delivery  of  goods  by  the  vender  on  behalf  of  the 
•vendee. to  a  carrier  not  named  by  the  vendee,  is  a 
delivery  to  the  vendee. 

OMknaM,  for  the  defendant,  attempted  to  distin- 

-guish  the  present  case  from  that  of  Dutton  v. 
Solomonson,  on  tjie  ground,  that  in  that  case  an 
order  had  been  given  to  deliver  the  goods  to  a  car- 
rier, but  that  in  the  present,  no  such  direction  had 
been  given;  but  — 

L6rd  Ellenborouoh  said,  that  he  acceded  to 
the  opinion  of  Mr.  J.  Heath,  and  that  where 
nothing  was  said  as  to  any  carrier,  according  to 
common  sense  it  is  to  be  understood,  that  the 

(tf)  3  Bos.  AndPul.  617.  ih)  Ibid.  582. 

goods 
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goods  are  to  be  delivered  in  the  most  usual  and      1817^ 
convenient  way.  *^^    ^       ^ 

^  ^  COPELANO 

Verdict  for  the  plaintiff         «. 

Lewis. 

Jervis  and  Peake^  for  the  plaintiff. 
Oldknai  for  the  defendant. 


See  Dutton  v.  Solomonsoth  3  Bos.  and  Pul.  58  a.  Gray  v.  Cook^  8  East. 
336.  Croft  V.  Pitman^  i  Aiarah,  269.  Spencer  v.  HoUowaj^  1 5  East.  647. 
Jeffries  v.  IFSf/Z/^  x  N.  R.  X53. 


HaRMER  t;.  Wright.  Same  day» 

HTHIS  was  an  action  of  debt  upon  a  bond.    Plea  The  defendant 

rum  est  factum.  ^Tw'?^'^ 

The  defendant  had  given  notice  to  the  plaintiff  non  est/actum 
that  he  intended  to  rely  in  his  defence  upon  proof,  ^°  *  deciara- 

•^  *■         .  tion  upon  a 

that  the  consideration  of  the  bond  was  an  illegal  bond,  go  into 
aCTeement  to  forego  prosecutions  for  several  felo-  «^<i«>f«»  t<> 

.  .  shew  that  the 

mes,  and  it  was  contended,  that  it  was  competent  consideration 
to  the  defendant  to  go  into  his  defence  under  the  ^» »"  '^^^ 
plea  of  the  general  issue,  on  the  ground  of  a  dls-  ^^^  |^^,  ' 
tinction  in  this  respect  between  specialties  avoided  There  is  no 
by  the  operation  of  a  statute,  and  those  which  were  ,^"c'^^{^, 

void   at  common  law.  twecn  a  speci- 

ahy,  which  is 
avoided  by  a 

But  Lord  Ellenborough  said,  that  he  did  not  statute,  and 
admit  such  a  distinction,  and  the  plaintiff  had  a  ^"f^j^^  ^^^^ 
veidict.  «w>n  J*w. 

^  D  2  Garrow, 
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1817.  GarroWf  A.  G.  and  Moore ^  for  the  plaintiff. 


Harmir 
WftiaRf. 


Giomey  and  Peake,  for  the  defendant. 


See  Colton  v.  Goodridge,  Bi. 
R.  iio8>  where  it  was  held,  that 
the  defendant  upon  the  plea  of  non 
est  factum  could  not  insist  upon  any 
matter  which  avoided  the  deedy 
either  at  common  law  or  by  statute. 


if  it  did  not  impeach- the  execution 
of  the  deed.  See  also  Gii.L.E.  i6a. 
ed.  2.  5  Co.  119.  Cole  r.  Robinsy 
B.  N.  P.  17*.  %  H.  B.  J15. 
II  Co.  a6. 


Feb.  1 7. 


Ingledew  V.  Douglas. 


Anaccouat 
stated  by  an 
infant  is  not 
tvidence  after 
he  attains  his 
agey  even  to 
shew  that  he 
has  been  mp' 
plied  with  the 
necessaries 
mentioned  in 
the  account. 


'J'HIS   was  an  action  of   assumpsit  for  cloaths 
supplied  to  the  defendant,  and  on  an  account 
stated. 

The  defendant  was  a  minor,  and  the  plaintiff,  in 
his  bill  of  particulars,  claimed  for  several  sums  due 
from  the  defendant,  as  appeared  upon  an  account 
stated  by  him  ;  and  the  plaintiff  oflered  in  evidence 
a  written  statement  by  the  defendant,  which  con- 
tained on  the  one  side  an  account  of  cloaths  deli- 
vered, and  on  th6  other,  an  account  of  payments 
made. 

Hutchinson,  for  the  defendant,  objected  to  this 
evidence.  It  had  been  held  that  it  could  not  be  re*- 
plied  to  an  account  stated  with  an  infant,  that  they 
were  for  necessaries. 


Mclrryattf  for  the  plaintif!^  contended,  that  al- 
though this  account  was  not  evidence  upon  the 

count 
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count  on  aa  account  stated,  yet  that  it  was  evi- 
dence by  way  of  admission  on  the  part  of  the  de- 
fendant,  to  shew  that  necessaries .  had  been  sup- 
plied  to  that  amount. 

Lord  Ellenborough  doubted,  at  first,  whether 
the  statement  was  not  evidence  in  this  point  of 
view ;  but  after  consideration,  he  was  of  opinion, 
that  the  statement  of  the  account  by  the  infant 
could  not  be  used  as  evidence  against  him. 

The  plaintiff  had  a  verdict  for  the  sum  of  6/.,  to 
which  the  objection  did  not  apply. 

Marryatt  and  Storks,  for  the  plaintiff. 
Hutchinson  for  the  defendant. 


S7 


1817. 


Jackson  v.  Tollett. 

'J^HIS  was  an  action  against  a  coach-owner  for 
the  negligence  of  the  coachman,  in  conse- 
quence of  which  the  coach  had  been  overturned, 
and  the  plaintifi^  an  outside  passenger,  had  had  Iiis 
leg  broken. 

As  the  defendant's  coach  was  proceeding  from 
Uxbridge  toLondon,  in  going  upNotting-hill  slowly, 
it  was  met  by  a  waggon,  which  was  nearly  in  the 
middle  of  the  road.  The  road  at  that  place  was 
30  feet  wide.  The  Worcester  coach  at  that  time 
was  descending  the  hill  at  a  quick  rate,  and  the 
poachman  of  the  defendant  apprehending  that  there 


Same  day; 

If,  when  dan- 
ger occurs,  the 
driver  of  a 
stage-coach 
does  not  take 
the  safest 
course,  the 
coach  owner  is 
responsible  for 
the  mischief 
which  ensues. 


d3 


was 
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1817-       was  danger  of  the  coaches  coming  in  contact,  de-' 
^]j[^J^jj     viated  to  the  left,  and  the  wheel  of  the  coach  was 
w.         drawn  upon  a  hillock  of  dirt ;  had  this  been  soil, 
TotLETT.    j^Q  accident  would  have  happened,  but  the  hillock 
being  hard  and  frozen,  did  not  yield  to  the  pres- 
sure of  the  wheel,  which  was,  in  consequence,  con- 
siderably elevated,  and  the  coach  was  overturned. 
One  of  the  passengers,  apprehending  danger  from 
the  course  which  the  coachman  pursued,   called 
out  to  him  to  warn  him.     There  was  also  on  the 
other  side  much  evidence  to  shew,  that  the  coach- 
man  had,  under  the  circumstances    adopted  the 
most  prudent  course. 

Lord  Ellenborough.  —  Every  person  who  con- 
tracts for  the  conveyance  of  others,  is  bound  to  use 
the  utmost  care  and  skill,  and  if,  through  any 
erroneous  judgment  on  his  part,  any  mischief  is 
occasioned,  he  must  answer  for  the  consequences. 
The  coach  was  ascending  the  hill,  and  no  blame 
attaches  on  account  of  immoderate  speed,  nor  was 
the  coach  overburthened  with  luggage.  It  is  met  by 
a  tilted  waggon,  behind  which  was  the  Worcester 
coach,  and  it  is  said  that  the  coachman  had  to 
choose  whether  he  would  risk  the  sand-bank  or 
would  meet  the  Worcester  coach;  but  the  ques- 
tion is,  whether  he  might  not  have  adopted  a  third 
more  safe  and  innocent  course  by  stopping :  — 
He  encounters  the  hillock,  a  hard  and  solid 
mass,  and  which  he  must  have  known  to  be 
such,  for  this  danger  had  presented  itself  to  a 
passenger,  who  called  out  to  warn  him  of  it ;  he 

9  knew 
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knew  it  also  or  might  have  known  it  from  the  state 
of  the  weather,  and  he  therefore  ought  to  have 
contemplated  it  as  a  risk  of  considerable  magni- 
tude. It  is  true,  that  he  might  have  incurred 
some  danger  in  stopping,  and  the  question  is, 
whether  he  exercised  a  prudent  discretion.  If  he 
would  have  exercised  a  better  discretion  in  stop- 
ping and  the  accident  would  have  been  thereby 
avoided,  he  ought  to  have  adopted  that  course; 
This  is  the  question  for  your  consideration :  in 
order  to  subject  the  master  to  damages,  it  must 
appear  that  there  has  been  something  to  blame  on 
the  part  of  his  servant,  and  he  is  blameable  if  he 
has  not  exercised  the  best  and  soundest  judgment 
upon  the  subject ;  if  he  could  have  exercised  a 
better  judgment  than  he  did,  the  owner  is  liable. 

Verdict  for  the  pl£ntifil 

Gumejf  and  Comyn^  for  the  plaintifil 
Scarlett  and  Marry att^  for  the  defendant. 

See  Majhew  r.  Boyce^  i  Starkiei  423 .     Jonej  v.  BojcCf  ib.  493* 
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Jackbom 

ToiXITT. 


Lyons  and  Another  v.  Babn£9» 


Same  day.. 


'^rHIS  was  an  action  for  goods  sold  and  delivered,  a.  seiu  beer 

1.  ,  ^  ,  .  •  to  B.  in  casks, 

and  for  use  and  occupation.  ^^-^^  i^i^  ^^ 

The  plaintiffs  were  brewers,  and  the  action  was  tice  that  unlets 

brought  to  recover  the  amount  of  beer  sold  to  caskT^^foit^ 

night  he  will  be  considered  as  the  purchaser:  B.  does  not  return  them  within  t  fortnight;. 
A.  cannot  xnaintain  an  action  for  goods  sold  and  delivered,  the  whole  resting  in  ipeciai 
agreement. 

D  4  the 


% 
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l«i7«       the  defendant,   and  also  of  casks  delivered  tc» 
^-^*v  him. 

and  Another       The  defendant  had  paid  money  into  court,  and 
^'         the  case  rested  ultimately  on  the  question,  whether 
the  casks  could  be  considered  as  goods  sold  and 
4elivere.d  to  the  defendant. 

Jib  appeared  th^t  the  casks  had  contained  beer 
sold  by  the  plaintiffs  Ibo  the  defendant ;  and  that 
the  former  had  given  notice  to  the  defendant, 
tl^aty  unless  they  were  returned  within  a  fortnight, 
the  defendant  would  be  considered  as  the  pur- 
chaser. 

Xiord  Ej^jLENBOROUGif  was  clearly  of  opinion, 
that  an  action  for  goods  sold  and  delivered  could 
not  be  maintained  with  respect  to  these  casks* 
The  goods  were  lefl  in  the  house  upon  particular 
terms :  the  whole  rested  in  the  special  agreement 
between  the  parties,  and  that  agreement  ought  to 
have  been  specially  declared  upon. 

Plaintiffs  nonsuited. 

Gumey  and  Spankie  for  the  plaintiffs. 
GarroWf  A.  G.,  for  the  defendant. 
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Fraser  v.  MaR8H.  ^  '     ' 

Feb.  19. 

"^HIS  was  an  action  by  the  plaintiff  against  the  in  an  action  of 
defendant,  for  the  negligence  of  her  sen^ant,  in  ^ort^ga""^* 
driving  the  defendant's  chariot  against  the  plain-  negligence  of 
tiff's  phaeton,  by  means  of  which  it  was  over-  **'*  *«®"^ 
turned  and  broken.  gillrfian  can- 

The  defendant  was  a  minor,  and  appeared  by  n**  «wi«r  the 
her  guardian ;  and  on  her  coachman  being  called  t^Jby^^SwI- 
as  a  witness,  he  was  objected  to  as  incompetent  ing  ivm. 
without  a  release. 

A  release  was  tendered  by  the  guardian  upon  the 
record;  but  — 

Lord  £ll£n  BOROUGH  held,  that  he  was  not 
guardian  for  trie  purpose  of  releasing ;  and  the 
witness  was  rejected. 

Scarlett  and  Starkie  for  the  plaintiff. 

GarraWf  A.  G.,  and  Spankie^  for  the  defendant. 

The  admission  of  an  infant  by  See  GiL  L.  £v.  a  ed.  51.  3  P.  W. 

his  guardian,  in  his  answer  to  a  937.  a  Vent.  7  a.  but  it^  James  t 

hill  in  Chancery,  is  not  evidence  Hatfield^  Str.  548. 
against  the  infant  on  a  trial  at  law. 
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Feb.  25. 


Williams  v.  Bridges  and  Another. 


In  an  action  'X'HIS  was  an  action  against  the  defendants,  as 
Xcrifffor^n  sheriff  of  Middlesex:,    for    suffering   George 

escape  on        Bat/lei/  to  escape  after  he  had  been  arrested  at 
"ZZ^^  the  suit  of  the  plaintiff,  upon  a  writ  of  privilege, 
the  defendant       The  action  against  G.  Bayley^  was  brought  on  a 

!^ti5n,S  Ws  h^**  ^^  exchange,  drawn  by  G.  Bayley  upon  WiU 
liabiiitT,  it  evi-  Ham  Shccw^  payable  to  his  own  order,  and  indorsed 
A°ih«^°*    by  G.  Bayley  and  by  /.  Bayley.     In  order  to  prove 

notice  of  the  dishonour,  the  plaintiff  proved  that 
he  had  left  with  J.  Bayley  a  letter,  containing  no- 
tice of  the  dishonour,  to  be  delivered  to  G.  Bayley ^ 
and  that  the  latter  had  acknowledged  the  receipt 
of  the  notice. 

GarroWf  A.  G.,  for  the  defendants,  objected,  that 
the  admission  of  G.  Bayley  was  not  evidence 
against  the  present  defendants. 

But  Abbott,  J.  said,  that  he  understood  the  rule 
to  be,  that  an  admission  which  would  be  evidence 
against  the  party  would  also  be  evidence  against 
the  sheriff^  and  ^le  evidence  was  accordin^y  ad- 
mitted. 

The  plaintiff  afterwards  had  a  verdict,  damages, 
one  farthing. 

See  Kempland  v»  Macauley,  Feake  N.  P.C.  65. 
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Gibbons  v.  Wilcox,  Oberry,  and  Another.       i. 


Feb.  %'!• 

^HIS  was  an  action  of  assumpsit  against  Wilcox^  AMum|Mk 

Ohernfy  and  Gi7/,  for  procuring  a  charter-party  ^^^^J^j^T^ 
for  their  ship  from  Nem  Orleans  to  Liverpool.  question  of 

The  defendants  resided  abroad;  and  evidence  f^T^T^JL,, 

,  being  doMbtnu 

was  given  of  admissions  by  Wilcox  of  his  partner-  upon  the 
ship  with  Oherry  and  Gillj  in  letters  from  him  in  P^^intifTt  evi- 

,,  n  .1  J  .       ,  1       dence,  tbe  de- 

the  course  oi  commercial  correspondence  m  the  fendantsgomto 
name  of  himself  and  his  partners ;  and  also  that  their ca«e;  and 
bills  drawn  upon  the  firm  had  been  paid.  And  the  ^^  witne« ' 
plaintiff  also  tendered  in  evidence  the  ship's  re-  competentpro- 
gister,  from  which  it  appeared,  on  the  oaths  of  t^^^ 
Wikox  and  Oberry^  that  they,  together  with  GiU^  all  of  them ; 
were  the  owners  of  the  vessel.     This,  it  was  con-  !^  M^niinent 

'  IS  to  be  contip 

tended  on  the  part  of  the  plaintifi^  was  sufficient  dereda«inen. 
evidence  of  the  partnership.  It  could  not  be  ne-  ^«^**^  ^ 
cessary  to  shew  the  assent  of  each  member  of  the 
firm,  especially  where  the  partners  resided  at  a  dis- 
tance, to  each  individual  partnership  transaction ; 
in  such  case,  no  person  could  give  evidence  of  a 
personal  intercourse  with  all :  the  only  kind  of  evi- 
dence that  could  be  given  was  of  a  general  corre- 
spondence with  the  house  in  the  handwriting  of  a 

person 
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181 7.      person  employed  by  the  firm;  and  the  case  of 
^  -,    ^  Songster  v.  Mazarredo  (a)  was  referred  to. 

Tn^if^  HoLROYD,  J. — The  register  alone  is  not  suffi- 
cient J  and  the  case  of  Sangster  y.  Mazayredo  is 
distinguishable  from  the  present :  there  the  diffi- 
culty was  overcome  by  the  production  of  the  cir- 
cular letter,  in  which  the  defendant  acknowledged 
himself  to  be  a  partner  with  the  rest  of  the  firm. 
His  Lordship  added,  that  he  would  not  nonsuit 
the  plaintiff  upon  the  objection  he  might  after^* 
wards  move  upon  it. 

A  witness  having  been  afterwards  called  for  the 
defendants,  an  objection  was  made  to  his  compe- 
tency, on  the  score  of  interest.  To  obviate  this, 
a  release  was  produced,  signed  by  the  defendant 
Gill  as  well  as  by  the  other  two  defendants. 

GarrotVf  A.G.,  contended,  that  by  this  document 
the  question,  as  to  the  partnership  of  Gillt  was 
placed  beyond  doubt. 

Scarlett^  for  the  defendants,  contended,  that  a 
document  exhibited  on  the  x>oir  dire  was  not  in 
evidence  for  any  purpose  except  as  to  the  compe- 
tency, which  WHS  a  question  purely  for  the  decision 
of  the  Court. 

HoLROTP,  J. — The  question  of  competency  is 
certainly  for  the  Court  alone ;  but  if,  on  shewing 

{a)  I  Surkie,  i6i. 

the 
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the  competency,    matter  be  given  in  evidence       ^517. 
which  is  essential  to  the  merits  of  the  cause,  I     gibbohs 
think  it  would  be  too  much  to  say,  that  it  is  not 
in  evidence. 


v. 

Wiicox 
and  Others. 


It  appeared,  upon  the  evidence  of  one  of  the 
witnesses,  that,  by  agreement  with  the  plaintiff, 
he  was  to  have  one  half  of  the  commission,  viz. 
one  and  a  quarter  per  cent. ;  and  it  was  objected, 
that  he  ought  to  have  been  made  a  co-plaintiff: 
but— 

HoLROYD,  J.  held,  that  this  was  a  mere  sub* 
contract ;  and  the  witness  was  examined. 

Verdict  for  the  plaintiff. 

GarroWy  A.  G.,  for  the  plaintiff. 
Scarlett  for  the  defendants. 


Jacobs  v.  Joseph  Hart. 

TTHIS  was  an  action  by  the  plaintiff,  as  the  in- 
dorsee, against  the  defendant,  as  the  acceptor, 
(rf  a  bill  of  exchange. 

The  question  was,  whether  the^bill,  after  its  com- 
pletion, had  suffered  a  material  alteration. 

Myers^  the  payee  of  the  bill,  had  agreed  to  let 
4  hous^  at  Portsea  to  Michael  Hart,  on  the  3d  of 

tkuUr  place ;  this  alteration  will  not 

April, 


Feb.  a8. 


After  a  biU  of 
exchange  has 
been  accepted, 
and  whilst  it 
remains  in 
the  hands  of 
the  payee,  he 
alters  it  by 
making  it  pay- 
able at  a  par- 
vitiate  the  bill. 


Hart. 
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1817.  Aprils  1815 ;  and  the  bill  in  question  was  drawn  by 
Jacobs  ^*  ^^^^  ^"  consideration  of  the  good-will  of  the 
V.  house  and  fixtures.  The  bill  was  in  the  hand- 
writing of  Mi/erSf  who  dated  it,  as  he  stated  in  the 
course  of  the  evidence,  on  the  3d  of  March  instead 
of  the  3d  of  Aprils  and  delivered  it  to  Michael 
Hartf  the  drawer,  who  signed  his  name  to  it. 
Mayers  then  took  it  to  J.  Hart^  the  defendant,  who 
on  reading  the  bill  said,  you  have  dated  it  on  the 
3d  of  March  instead  of  the  3d  of  April  Myers 
said,  he  should  not  have  discovered  it,  if  he,  J. 
Hartf  had  not.  Myers  altered  the  date  to  the  3d 
of  April. -^It  appeared,  also,  that  whilst  the  bill 
was  in  the  hands  of  Myers^  (the  payee,  who  re- 
tained it  for  eight  months,  and  till  within  four 
months  of  its  becoming  due,)  a  special  acceptance, 
making  the  bill  payable  at  Mr.  A.  Isaacs^  St  Mary 
Axe^  London^  was  inserted,  before  it  was  negotiated 
by  the  payee. 

Toppings  for  the  defendant,  contended,  that  the 
plaintiff  could  not  recover  on  this  bill,  on  account 
of  the  alteration  ;  ,for,  although  the  acceptor  had 
noticed  the  mistake  in  the  date,  and  Myers  had 
accordingly  struck  out  the  first  date,  the  bill  was 
complete  and  perfect  as  drawn  by  Micliael  Ilart^ 
and  had  passed  into  the  hands  of  the  payee.  He 
also  contended,  that  the  insertion  of  the  special 
acceptance  vitiated  the  bill. 

Lord  Ellenborough.  —  A  bill  of  exchange  is 
certainly  capable  of  alteration  before  it  has  passed 

into 
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iato  a  state  of  negotiation,  particularly  if  the  al- 
teration be  made  for  the  correction  of  a  mistake, 
as  it  was  here,  and  made  with  the  acquiescence  of 
the  party,  (a)  With  respect  to  the  alteration  made 
as  to  the  place  of  payment,  the  objection  rests 
Hpon  the  vexata  qtuB&tio^  whether  the  place  of  pay* 
ment  is  to  be  considered  as  part  of  the  contract, 
or  merely  as  a  direction  where  payment  will  be 
made.  (&)  I  am  of  opinion,  that  the  objections 
are  without  foundation. 

Verdict  for  the  plaintiff. 

Garrffw^  A.  G.,  Gumey^  and  Pollock^  for  the 
plaintiff. 

Topping  and  Comyn  for  the  defendant. 
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1817. 
Jacobs 

V, 

Hart. 


(a)  See  Kennerlj  v.  Nailh  toL  u         {b)   See  Gartutt  t.  Woadtockf 
p.  45 »,  and  the  cases  cited  in  the    toI.  i.  p.  475,  and  the  cases  there 

eked. 


Smith  v.  Harris. 


Same  day. 


nPHIS  was  an  action  on  the  case  against  the  de-  in  an  action  by 
fendant,  for  a  fraudulent  representation  that  ^  f^JX^^l 
one  HolUngwood  was  a  trust-worthy  man,  and  a  presenting  c. 
man  of  property,  and  that  his  wife  had  an  annuity  ^  *^n  cwwe. 
of  50/. ;  in  consequence  of  which  the  plaintiff  was  quwicc  of 
induced  to  give  HolUngwood  credit,  whereas  he  ^*"f.'^  ^JP^ 

.      .        ,°    ,      .  °  credit  toC. 

was  m  insolvent  circumstances.  the  utter  is  a 

competent  witness. 

HolUngwood 
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1817*  HdlRngWMd  was  caUed  as  a  witness,  and  ob- 

^    Smith      j^*^^  *^  ^  incompetent ;  but— 


V, 


Harais.  Lord  ElL£nborough  was  of  opinion  that  he  was 
a  competent  witness,  since  the  proceeding  was  not 
for  the  debt,  but  was  collateral,  and  was  founded 
on  the  alleged  fraud  of  the  defendant ;  and  Hoi- 
Ungwodd  would  be  equally  responsible  whatever 
were  to  be  the  result  of  that  cause. 

HoUingxvood  stated,  that  the  defendant  had  told 
the  plaintiff,  that  he  might  lend  him  (HolUngwood) 
20/.  or  301,  and  that  he  would  be  perfectly  safe ; 
and  that  he  (the  defendant)  would  see  the  plaintiff 
paid. 

Lord  Ellenborough.— These  cases  come  out 
almost  always  according  to  the  truth.  A  promise 
having  been  made  to  guarantee  the  plaintiff,  which 
is  within  the  statute,  there  being  no  note  in  writ- 
ing, he  brings  an  action  for  the  misrepresentation. 
This  is  nothing  more  than  a  guarantee  within  the 
statute  of  frauds. 

Plaintiff  nonsuited. 

Maine  and  Lowes  for  the  plaintiff. 
Scarlett  and  Comyn  for  the  defendant. 
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SroEWATs  V.  Dtson  and  Another. 


1817. 


Same  day. 


T^HIS  was  an  action  by  the  payee  against  the  The  defendant 
acceptor  of  a  bill  of  exchange.  ^^I^'rf  Se 

On  the  cross-examination  of  one  of  the  plain*  plaintiff's  en< 
tiflTs  witnesses,  the  defendants'  counsel  required  e^^^X^ 
the  production  of  the  plaintiflTs  books,  notice  hav-  plaintiff's  wit- 
ing  been  given  for  that  purpose.     The  Plaintiff  ^"^^l^^^^ 
refused  to  produce  them  in  that  stage  of  the  bu-  written  docu- 
sness,  before  the  defendant  had  gone  into  his  "Mnt8,aitiiougii 

^  notice  has  been 

case.  given  to  the 

The  defendants'  counsel  then  proposed  to  give  p^*^^*®  f^ 

,  n    \  -t  duce  thenif  and 

parol  evidence  of  the  entnes ;  but  —  he  refuses  to 

produce  them 

Lord  Ellenborough  said,  that,  in  strictness,  the  ^  ^  ^^ 
evidence  could  not  be  anticipated,  although  it  was 
rigorous  to  insist  upon  the  rule,  and  a  close  ad- 
herence to  it  might  be  productive  of  inconve- 
nience. 

Verdict  for  plaintiff 


TOL*  n.  £ 
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^    ^^^'^^    ^  Bristow  and  Porter  v.  Taylor. 

Upon  the  dii-  HPHIS  WRS  actioD  of  assumpsit  against  the  de** 
^^rtnorahipbc-  fcndantj  and  the  question  was,  whether, 
tweenthc  under  the  following  circumstances,  the  defend- 
^BUtu'     *"*'   ^^    ^^^^   discharged    by  payment  of   the 

agreed  that  the  debt. 

^"r^hl^'fcjf  The  debt  had  been  contracted  previously  to 

Can  agent  JutiCj   181S,   wheu  the  plaintiffs  dissolved  their 

SS^"fOT  thi  partnership.    It  was  then  arranged  between  them 

disdiarge  of  that  J.  BHstow^  the  brother  of  one  of  the  plaintiffs, 

^^  ^^  d  ^^^"^^  receive  the  amount  oi  the  partnership  debts 

fendant  ac-  for  the  benefit  of  their  joint  creditors.    Notice  of 

cedes  to  this  this  arrangement  was  given  to  the  defendant,  who 

arranffeinent  • 

but  afterwards  acccdcd  to  it,  and  promised  to  pay  his  debt  to 
A.  counter-  JT.  BiHstoiifs  agent :  but  afterwards  the  plaintiff  Por- 
Aority  to  c!"  ^  countermanded  the  authority  which  had  been 
and  demands  givcu,  and  required  the  money  to  be  paid  to  him- 
AeSLS  self;  and  in  June,  18U,  the  defendant  paid  the 
which  he  pays;  debt  to  Porter,  who  gave  him  a  receipt  in  the 
iiot*^wwwd8  J^^^^  names  of  himself  and  Bristow,  the  co-plain- 
maiptain  an  tiff.  Aflcr  the  Commencement  of  the  present 
artion  for  the    ^ction,  a  letter  had   been  written  by  Bristoxv  to 

the  attorney  for  the  plaintiffs,  requesting  that  the 
action  might  be  withdrawn,  that  the  funds  might 
not  be  wasted. 

On  the  part  of  the  defendant  it  was  contended, 
that  the  action  was  not  maintainable :  if  one  part- 
ner was  competent  to  release  the  debt,  he  was 

competent 
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competent  also  to  receive  the  money;  and  the 
taking  the  money  and  giving  a  receipt  were  equi- 
valent to  a  release. 

Garrow,  A.G.,  for  the  plaintiffs  contended,  that 
since  the  defendant  knew  that  the  partnership  had 
been  dissolved,  and  that  it  had  been  arranged  be- 
tween the  parties  that  all  debts  were  to  be  paid  to 
/.  Bristow  the  brother,  upon  whom  they  had  conde- 
scended as  their  joint  instrument;  and  since  he 
bad  assented  to  this  arrangement,  he  was  not  jus- 
tified in  afterwards  paying  over  the  money  to 
Porter.  And  the  case  of  Henderson  and  Smith 
V.  Wild  (a)  was  cited,  where  it  was  held,  that  a 
receipt  given  collusively,  after  the  dissolution  of 
the  partnership,  by  one  partner,  after  notice  in 
the  Gazette  that  the  joint  debts  were  to  be  paid 
to  the  other  partner,  was  no  bar  to  the  action. 

Lord  Ellenborough. — The  plaintiffs  would  have 
been  bound  by  the  payment  if  it  had  been  made 
to  their  joint  agent.  Bristow^  the  brother,  as  such 
agent,  had  an  authority,  but  not  coupled  with  any 
interest ;  that  authority  was  therefore  revocable : 
it  was  competent  to  either  of  the  plaintiffi  to 
countermand  the  authority,  and  to  demand  the 
debt.  If  J.  Bristow  had,  in  consequence  of  the  au- 
thority given  him,  done  any  act,  it  might  not  have 
been  revocable;  but  the  authority  to  him  was 
countermandable,  and  had  in  fact  been  counter- 
manded :  each  paitner  had  a  right  to  countermand 


1817. 


Bristow 
and  Porter 

v. 
Taylor. 


[a)  %  Camp.  561. 
£  S 


before 


Taylor. 
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181 7*       before  any  act  intervened  which  in  point  of  law 

Bristow     w^*i^^  preclude  a  revocation.      Notwithstanding 

and  Porter  the  dissolution,  as  far  as  regards  this  joint  debt,  the 

partnership  still  continued.      If  the  money  had 

been  actually  paid  over  to  the  agent  there  would 

have  been  an  end  of  the  question  j  the  interests  of 

others  would  have  intervened. 

Flainti£&  nonsuited. 

GarroWf  A.  G.,  and  Bolland^  for  the  plaintiffs. 
Scarlett  and  Taddy  for  the  defendant. 

See  Ridky  v.  Taylor^  13  East*  175.  Alner  v.  George^  i  Camp.  39a. 


Jones,  Administrator  of  Pritchard,  v.  Williams. 

One  who  has  rpjj jg;  ^^s  an  action  on  a  covenant  in  an  inden- 
gagee  of  ccr-  ture  01  mortgage  (between  the  plamtin  s  intes- 
tain  premises    t^^j^  ^nd  the  defendant)  for  the  payment  of  500/., 

takes  a  convey,  wid  interest.  The  defendant  had  pleaded  pay- 
inccinfeeshn-  meut  at  and  after  the  day. 

Se'sMM  pre-  I*^  appeared  that  the  defendant  had,  previous  to 
mises  arc  de-  the  year  1804,  mortgaged  tertain  premises  to  the 
iocQsxAm^'  intestate,  and  that,  in  March  1804,  the  defendant 
from  a  vendee  sold  these  premises  to  Jones  of  Glenark.  Jones 
^~."^^^";n  of  Glenark  at  this  time  borrowed  from  the  intes- 

gagor;  tnis^in 

the  absence  of  tate  the  sum  of  1000/.  upon  a  mortgage  of  the  same 
fraud,  IS  con-    premises.    Jenkins,  the  attorney  for  both  parties 

dutive  evi-        *  .  ^  * 

dencetoshew  upon  that  occasion,  was  since  dead.  The  de- 
that  the        fendant  relied  upon  the  terms  of  the  latter  mort- 

amountofthe  ^  n   i  i  n    ^        n 

first  mortgage  g^^  lor  proot  that  the  amount  ot  the  nrst  mort- 
was  paid.,       gage  had  been  paid.    This  deed  recited,  that  Jones 

had 
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had  agreed  to  convey  the  premises  to  Pritchard  the  1817. 

intestate,  free  from  incumbrances;   and,  by  the  j^^ 

same  deed,  Jones  afterwards  conveyed  the  same  v. 

to  the  intestate  in  fee  simple.    The  second  mort«  Williams. 
gage  had  since  been  paid  off. 

K 
i 

Lord  Ellbnbooough.  —  If  the  first  mortgage 
had  not  been  paid,  it  would  have  been  noticed  in 
the  deed :  this  is  so  conclusive,  that,  without  the 
strongest  evidence  to  rebut  it,  by  proving  enor- 
mous fraud,  the  inference  is  unimswerable. 

Plaintiff  nonsuited. 

GamyWf  A.  G.,  and  Giitty^  for  the  plaintiff. 
Jervis  for  the  defendant 


Kerr  v.    WiLLAN.  March  3. 

nrHIS  was  an  action  of  special  assumpsit  against  in  order  to  af- 

the  defendant,  as  a  carrier,  for  negligence  in  ^^^^q^^  ^ 

losing  a  truss  of  goods  committed  to  his  care.  a  carrier  with 

It  was  proved  that  a  truss  of  goods,  weighing  °^^*  ®^  *^ , 

/.  1111  11.  11         «>  n    -i       tcmiKonwhich 

56  pounds,  bad  been  dehvered  at  the  omce  or  the  he  deals,  k  u 
defendant,   who  was  a  carrier,   at  the  BuU  and  notBufBciMit 

to  shew  that  a 

Mouth  Inn^  in  Ltrndon^  to  be  carried  to  the  plain-  printed  notice 
tifl^  who  resided  at  Dumfries.  7»»  exhibited 

The  defendant  had  paid  10/.  into  court,  and  he  ^^  ^^  * 
retied  upon  a  notice  put  up  in  his  office,  intimat-  the  goods 

were  delivered 
by  a  porter,  although  the  porter  could  read,  aad  had  seen  the  notice,  if  in  fKt  he  bad 
atrer  read  it. 

»  3  ing, 
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1817.  ing,  that  he  would  not  be  liable  for  more  than  at 
the  rate  of  20/.  per  hundred  weight  for  any  goods 
whose  weight  exceeded  28  pounds.  In  order  to 
affect  the  plaintiff  with  knowlege  of  this  notice, 
it  was  proved,  that  such  a  notice  was  painted  on 
a  board  and  hung  up  in  the  defendant's  coach- 
office  ;  and  a  witness  was  called,  who  stated  that 
he  was  a  porter  to  the  waggon  by  which  the  goods 
had  been  conveyed  to  town,  and  that  he  had 
taken  them  to  the  defendant's  office  \  that  he  had 
frequently  been  at  the  office  before  and  had  seen 
the  board  there,  but  that  he  did  not  suppose  there 
was  any  thing  upon  it ;  and  although  he  could 
read,  had  never  in  fact  read  what  was  upon  it  until 
after  the  loss  of  the  truss. 

Lord  Ellenborough.  —  You  cannot  make  this 
notice  to  this  non-supposing  person :  it  is  difficult 
to  struggle  with  the  common  law ;  and  it  is  in- 
cumbent upon  a  person  who  wishes  to  rid  himself 
of  his  responsibility  at  common  law,  to  give  effec- 
tual notice. 

Garrow,  A.  G.,  for  the  defendant,  contended, 
that  enough  had  been  done  to  entitle  the  defend- 
ant to  the  benefit  of  his  notice,  since  he  had  done 
every  thing  which  lay  within  his  power  to  com- 
municate the  terms  on  which  he  intended  to  deal 
to  the  plaintiff.  The  public  had  an  interest  in  the 
decision  of  this  cause  in  favour  of  the  defendant, 
for  if  what  had  been  done  was  not  enough,  it 
would  not  be  possible  for  any  one  to  carry  on  the 

4  business 
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business  of  a  carrier  with  safety  to  himself,  care  1817. 
would  always  be  taken  to  send  the  goods  to  the  Kerr 
warehouse  by  a  person  who  could  not  read.  v. 

WiLLAN. 

On  the  other  side,  it  was  suggested,  that  all  dif- 
ficulty on  the  part  of  the  carrier  might  be  avoided, 
by  his  delivering  a  printed  receipt  to  the  person 
who  brought  the  goods,  specifying  the  terms  of 
the  contract. 

Lord  Ellenborough.  —  The  hardship  of  the 
case  cannot  alter  the  liability  of  the  party.  By  the 
common  law,  the  carrier  is  responsible  for  the  loss 
of  goods,  unless  he  enter  into  a  special  contract 
by  which  he  limits  that  responsibility.  This  he 
may  do,  by  giving  notice  in  the  public  papers,  or 
by  any  other  medium  by  which  the  party  with 
whom  be  deals  is  effectually  apprized  of  the  terms 
upon  which  he  prq)oses  to  deal.  If  the  person 
who  carried  the  goods  to  the  office  in  this  case  had 
read  the  notice,  the  plaintiff^  would  have  been 
bound  by  it ;  but  he  did  not  read  it ;  and,  conse- 
quently, the  plaintiff  was  not  bound  by  the  limit- 
ations which  it  contained. 

Verdict  for  the  plaintiff,  damages  402.  15s.  6d. 

Topping  and  Walton^  for  the  plaintiff. 
GarroWf  A.  G.,  sxidBamewatt,  for  the  defendant 


In  the  ensuing  term,  Garrow  A.  G.,  moved  for 
a  rule  to  shew  cause  why  there  should  not  be  a 

s  4  new 
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1817.       new  trial,  contending,  that  enough  had  been  done 

^    Kerr'  '  ^7  *^^  carrier  for  the  purpose  of  communicating 

V.  notice  to  the  plaintiff;  it  would  be  impossible  to 

WiLLAjr.     prove  actual  knowlege,  since  the  party  could  not 

be  called  as  a  witness,  and  that  every  thing  had 

been  done  which  prudence  could  dictate. 

But  the  Court  refused  the  rule,  observing,  that 
it  was  by  no  means  impossible  to  give  notice  to  the 
party  who  sent  goods  of  the  manner  in  which  the 
carrier  meant  to  limit  his  responsibility.  If  the 
agent  could  not  read,  he  might  still  be  able  to 
hear ;  or,  at  all  events,  a  hand-bill  might  be  deli- 
vered to  him  to  be  taken  to  his  principal.  No 
doubt,  the  necessity  of  giving  effectual  notice  im- 
posed considerable  difficulty  upon  the  carrier,  but 
the  difficulty  arose  from  the  attempt  to  depart  from 
the  old  rule  of  common  law  which  had  prevailed 
for  ages,  and  which  could  not  be  avoided  without 
great  exertion.  No  doubt  the  rule  of  law  might 
be  superseded  in  the  particular  case  by  a  special 
contract^  since  modus  et  conventio  vincunt  legem ; 
but  then  such  special  contract  must  be  proved ; 
and  whether  it  exists  or  not,  is  always  a  question 
for  the  jury. 

Rule  refused. 

See  LrejoM  v.  Hoitf  vol.  i.  x86. 


AFTER  HILARY  TERM,  57  GEORGE  IIL  57 


les 


1817. 

PaiDEAux  V.  Collier.  v      .  ^ 

Same  day* 

TTHIS  was  an  action  by  the  plaintiff,  astheindor-  The  holder  of 
see  of  a  bill  of  exchange,  dated  March  20th  change  api^i 
1816,  drawn  by  the  defendant  upon  Wood  and  Co.j  to  the  drawee 
payable  to  his  own  order,  and  indorsed  by  him  to  f^  ^  ^^ 

the  plaintiff.  becomes  due. 

Upon  the  22d  of  May^  the  day  before  the  bill  ^im  that™" 
became  due,  application  was  made  by  the  plaintiff  has  no  effects 
to  Wood  and  Co.j  and  the  answer  was,  that  CoU  -^nhJhamdfc ' 
tier  had  then  no  effects  in  their  hands ;  but  the  but  that  they 
clerk  of  Wood  and  Co.,  remarked,  that  the  bill  ^,  ^p'^S^'' 
would  not  be  due  until  the  next  day,  and  that  it  before  the  next 
was  probable  that  CoUier  would  be  in  before  that  ^^'  ^  On  the 

*  ,  next  day  the 

time  and  provide  effects.     On  the  next  day,  the  drawer  informs 
23d,  when  the  biU  became  due,  the  defendant  said  D*«  ^^j^"";, »^*^ 

.      .  'he  will  endea- 

to  the  plaintif]^  that  he  understood  that  he  the  plain-  vour  to  provide 
tiff  was  the  holder  of  the  bill,  which  he  hoped  would  2T*n  hi? 
be  paid ;  that  he  would  see  what  he  could  do,  and  agam.    Thb 
would  endeavour  to  provide  effects,  and  would  see  does  not  super- 
him  again.     The  bill  was  not  presented  to  the  sityofapre- 
drawees  on  the  23d,   but  was  presented  on   the  «ntmenton 
24th,  and  the  witness  was  about  to  state  what    *     ^' 
passed  between  the  drawees  and  himself  upon  that 
occasion;  but  — 

Lord  Ellenborough  held,  that  what  passed  be- 
tween the  drawee  and  the  holder  after  the  bill  had 
become  due  was  not  evidence,  since  he  was  no 

10  longer 
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1817. 


Frideaux 
Collier. 


longer  to  be  considered  as  the  agent  of  the  in- 
dorser. 

Scarlett  contended  that,  under  these  circum- 
stances, enough  had  been  proved  to  entitle  the 
plaintiff  to  recover ;  the  defendant  had  said  that  he 
would  endeavour  to  find  effects,  and  would  call 
again. 

Lord  Ellenborough.  —  The  evidence  shews 
that  it  was  not  likely  that  the  drawees  would  ac- 
cept the  bill,  but  it  was  possible  that  they  might 
change  their  minds.  The  drawer  is  liable  upon 
the  default  of  the  drawee,  of  which  he  must  have 
fiotice,  that  default  is  a  condition  precedent ;  and 
it  does  not  appear  in  this  case,  that  there  was  a 
default  on  the  part  of  the  drawee. 

Plaintiff  nonsuited. 

Scarlett  and  Chitty  for  the  plaintiff. 

Garrow,  A.  G.,  and  fVilUams,  for  the  defendant. 


See  Ci€gg  V.  Cotton,  3  Bos. 
and  Pull.  2399  where  the  drawer 
had  lodged  funds  in  the  hands  of 
the  mdorsee  to  answer  the  bill  upon 
the  presumption  Uiat  the  drawee 


would  make  default ;  and  it  was 
held  that  the  drawer  was  dis- 
charged for  want  of  notice  of  the 
dishonour. 
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Pasmore  *v.  Birnie.  1817. 

TPHIS  was  an  action  by  the  plaintiff  against  the  it  is  no  drfmce 
defendant,  the  assignee  under  a  commission  of  ^^  ",^^ 
bankruptcy,  for  business  done  by  the  former  as  against  an  ai- 

Solicitor  to  the  commission.  tigneenndera 
comnusnon  ot 

The  defence  attempted  to  be  set  up  was,  that  bankrupt,  that 
the  commission  had  been  prosecuted  upon  a  repre-  thecoinmiMion 
sentation  by  the  plaintifl^  that  an  English  commis-  un^ier  a  mis- 
sion of  bankruptcy  extended  to  the  Isle  of  Man:  presenuticinby 
and  it  was  stated,  that  the  bankrupts,  Allen  and  ^{^Lttht  com- 
TorrenSj  hiid  absconded  to  the  Isle  qf  Man  with  mission  would 
their  property,  leaving  no  effects  in  England ;  and  ^h^ut^^  "* 
that  the  defendant  had  been  deceived  by  this  re-  Man,  and  that 
presentation,  and  the  commission  had  been  wholly  ^^  ^^ 

fruitless.  lest;  for  the 

commission 

Lord  ElLENBOROUGH.  — This  does  not  go  to  the  treated  as  a 

root  of  the  action.     If  there  has  been  such  a  mis-  »a««  nullity, 
representation  as  is  complained  of,  the  party  may 
have  recourse  to  a  cross  action;  but  the  commis- 
sion  cannot  be  considered  as  a  mere  nullity ;  it 
operates  at  all  events  as  a  voluntary  assignment. 

Gumey^  for  the  plaintiff,  suggested,  that  by  the 
laws  of  the  Isle  of  Man,  debts  contracted  beyond 
the  limits  of  the  island  might  be  recovered  there ; 
they  only  protected  persons  resident  there  for  a 
certain  time:  and  that,  by  an  act  of  Tynewald^ 

persons 
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Pasmore 

BiRNIE. 


persons  who  had  committed  offences  in  England 
against  the  bankrupt  laws  were  subject  to  proceed- 
ings against  them. 

Verdict  for  the  plaintiff* 

Guiney  and for  the  plaintiff 

GarroWf  A.  G.,  and  Scarlett^  for  the  defendant. 

See  Dax  v.  Wctdy  vol.  i.  4099  and  the  cases  there  referred  to* 


Samuel  v.  Darch  and  Others. 


A  decbration» 
allcgiog  that 
the  defo[idant 
undertook  to 
deliver  a  par- 
cel of  goods 
for  the  plain- 
tiff} is  disproved 
by  evidence  of 
a  special  agree- 
ment to  deliver 
them  to  the 
bearer  of  a  re- 
ceipt given  for 
the  goods  at 
the  time  of  de- 
ftvery. 

A  carrier's 
receipt  for 
goods  is  evi- 
dence of  the 
contract  be- 
tween himself 
and  the  owner. 


nPHIS  was  an  action  against  the  defendants,  who 
were  carriers,  for  not  having  delivered  a  case 
of  shoes. 

The  declaration  alleged  the  delivery  to  the  de- 
fendants, being  carriers,  of  certain  packages  con- 
taining shoes,  to  be  by  them  conveyed  to  Liver- 
pooU  and  there  to  be  safely  and  securely  delivered 
for  the  said  plaintiff;  and  that  the  defendants  un- 
dertook and  promised  so  to  convey  and  deliver 
the  same  within  ten  or  twelve  days  then  next  fol- 
lowing. 

The  delivery  of  the  goods  to  the  defendants  was 
proved,  and  it  appeared  that  the  defendants  then 
gave  a  receipt  in  the  following  terms  ;  — 

"  6  October j^  1815.  Received  a  case  of  shoes, 
"  which  we  engage  to  deliver  in  Liverpool  in  10 
"  or  12  days  from  the  date  hereof,  to  the  bearer 

qf  this  receipt.        J.  Brown,  for  Darch  and  Co.** 

It 


« 


and  Others. 
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It  appeared  that  the  goods  had  been  del  i vered  by        1817. 
mistake  to  a  wrong  person.  g^ 

Topping^  for  the  defendant,  .objected,  that  this  ,^P^^" 
was  a  special  contract  to  deliver  the  goods,  not,  as 
alleged  in  the  declaration,  for  the  plaintiff,  but  to 
deliver  them  to  the  bearer  of  this  receipt ;  and 
therefore,  that  it  should  have  been  alleged,  either 
that  the  plaintiff  was  the  bearer  of  the  receipt,  or 
that  the  defendants  refused  to  deliver  the  goods  to 
the  bearer. 

For  the  plaintiff  it  was  contended,  that  the  un- 
dertaking, in  substance,  was  to  deliver  the  goods 
according  to  the  appointment  of  the  plaintiff,  and 
that  the  receipt  given  in  evidence  was  not  the  con- 
tract, but  only  evidence  of  it. 

Lord  Ellenborough.  —  It  was  not  a  contract 
to  deliver  to  the  plaintiff  in  an  imqualified  sense, 
the  defendants  had  a  right  to  stipulate  for  the  evi- 
dence of  the  receipt.  If  the  declaration  had  been 
in  trover,  the  plaintiff  would  have  been  entitled  to 
recover,  since  the  delivery  of  the  goods  to  another 
amounted  to  a  conversion. 

Plaintiff  nonsuited. 

Scarhtt  and  Jtmes  for  the  plaintiff. 
Topping  and  Iajcwcs  for  the  defendants. 
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COLMAN  V.  EyLES. 


A  landlord 
lunring  autho* 
riled  a  dittresB 
for  renty  it 
liable  for  the 
neceMary  ex- 
pencety  and 
«ithough  the 
plaintiff  was 
sent  by  the 
defendant  to 
to  take  potses- 
tion  of  the 
goods  distrain- 
edtwhopro> 
mised  to  pay 
hioiy  the  latter 
v91notbe 
liible  without  a 
QDle  in  wridng. 


'^jpms  was  an  action  of  assumpsit,  for  work  and 
labour,  and  for  money  paid,  &c. 
AUen  the  landlord  of  certain  premises,  in  respect 
of  which  rent  was  due,  gave  a  warrant  to  Grat/  to 
distrain  upon  the  tenant.  The  defendant  was  a 
creditor  of  Aller^s  and  he  paid  the  broker  who 
valued  the  goods ;  and  it  was  contended,  that  he 
was  liable  to  pay  the  plaintiff  also,  having  taken 
him  down  to  the  premises  to  keep  possession  of  the 
goods,  and  promised  to  pay  him,  and  also  to  repay 
him  for  sums  to  be  advanced  to  Emmett,  who  was 
also  in  possession  of  the  goods  distrained ;  but  — 

Lord  Ellendorough  was  of  opinion,  that  since 
in  this  case  there  was  a  principal,  namely,  the 
landlord,  who  was  responsible  for  the  necessary 
expences  of  the  distress ;  the  case  was  within  the 
statute  of  frauds,  and  that  the  debt  was  to  be 
considered  as  the  debt  of  another;  and  conse- 
quendy^  that  the  defendant  could  not  be  liable 
without  a  note  in  writing. 

Plaintiff  nonsuited. 

Gurnet/  and  Long  for  the  plaintiff. 
Topping  and  Barrow  for  the  defendant. 


See  Barber  v.  Fox^  vol.  i.  a;©.     Harris  v.  Huntbacb^  Burr.  373, 
Mattqn  v.  Wharamt  a  T.  R.  So.     AndcrtoH  y.  Hajmofh  i  H.B.  iso. 
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Delacroix  i^.  Thevenot.  y       ^      m^ 

March  4. 

THIS  was  an  action  for  a  libel  and  slanderous  ^^^.^^ 

Ji  m  rm       1  •!    1  •       V  •  1  ubtA  contained 

words.     The  hbel  was  contained  m  a  letter  inaktterwift- 
directed  to  plaintiff.  ^.£t*^dir 

A  clerk  of  the  plaintiff  proved  that  he  had  re-  puintiff;  proof 
ceived  the  letter ;  that  it  was  in  the  hand-writing  that  the  de- 
of  the  defendant ;  and  that,  in  the  absence  of  the  ^^^  ^  y^^ 
plaintiff,   he  was  in  the  habit  of  opening  letters  sent  to  the 
directed  to  him  which  were  not  marked  "  private.**  ^„^y  opraU 
He  further  stated  that  defendant,  who  was  well  byhitcierfc,  k 
acquainted  with  the  plaintiff,   was  aware  of  the  ll'^^^""^ 
nature  of  his  (the  clerk's)  employment,  and  that  the  defendant's 
he  believed  defendant  knew  that  witness  was  in  the  |f*«°*»<»>»  ^ 
habit  of  opening  plaintiff's  letters.  should  be  read 

Lord  Ellenborough  said  that  there  was  suf-  ^y  *  ^^^ 
ficient  evidence  for  the  jury  to  consider  whether  ^^  * 
defendant  did  not  intend  the  letter  to  come  to  the 
hands .  of  a  third  person,  which  would  be  a  pub- 
lication. 

Verdict  for  plaintiff.  —  Damages  100/. 

GarroWf  A.  G.,  and  Chittj/,  for  the  plaintiff. 
Gumey  and for  the  defendants. 
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Campbell  v.  Christie. 


tm^^^'  A  CTION  on  a  policy  of  insurance  from  Cahnar 
Caimarto  to  Portsmouth  or  Weymouth.     The  policy  had 

uUwS*^th  ^^^^  originally  from  Calmar  to  Portsmouth^  and 
the  consent  of  all  the  underwriters  had  signed  it  before  any  alter- 
some  of  the      ation  was  made  on  it.     Afterwards  the  plaintiff  in 

underwntersy  '^. 

by  inciting  the  presence  of  several  of  the  underwriters,  and 

Ae  words  ©r  y^]^  ih^ix  cousent,  altered  the  policy  by  inserting 

«ftcr  Ports-  after  the  word  "  Portsmouthi**  the  words  "  or 

mouth,  the  JVeymouth.'*    The  defendant  was  ignorant  of  the 

plamtiff  cannot     i         ,. 
recover  on  the    alteration. 

altered  policy 

der^ttt^  who  Gumey  and  Richardson^  for  plaintiff  contended 
wu  ignorant  that  the  alteration  did  not  vitiate  the  policy  but 
atkm  v^w^'it  ^^  within  the  exception  in  S5  G.  S.  c.  63.  s.  13. 
was  made,       and  cited  the  case  of  Hill  v.  Patten,  (a) 

even  although 
upon  being  in- 
formed of  the        Lord  Ellenborouoh.  —  In  that  case  there  was 

iidSThe*  *^  consent  of  all  the  parties.  The  alteration 
would  not  take  without  the  couseut  of  all  the  parties  avoids  the 

adjranuge  of     policy. 

Gumey  then  proposed  to  prove  that  defendant 
had  said  subsequently,  that  he  would  not  take  ad- 
vantage of  the  alteration. 

Lord  Ellenborough  held  that  that  would  make 

no  difference. 

Plaintiff  nonsuited. 

(a)  %  £a8t.  373* 

Gumey 
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Gwmey  and  Richardson  for  the  plaintiff. 
Scarlett  and  Campbell  for  the  defendant,  (a) 


(ii)  The  St.  35  0.3.  c.  63.  8  13, 
provideSf  that  nothing  contained  in 
the  act  shall  prohibit  the  making 
of  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  con- 
ditsoot  of  any  policy  of  insurance 
duly  staqipied  as  aforesaid,  after  the 
same  shall  have  been  underwritten, 
or  to  require  any  additional  stamp 
doty  by  reason  of  such  alteration, 
•o  that  such  alteration  be  made  be- 
fore notice  of  the  determination  of 
the  risk  originally  insured,  and  the 
premium  or  consideration  origin- 
ally paid  or  contracted  for,  shall 
exceed  the  sum  of  ioj.  per  cent. 
on  the  sum  insured,  and  so  fhat 
the  thing  insured  shall  remain  the 
property  of  the  same  person  or  per- 
sona, and  so  that  such  alteration 
shall  not  prolong  the  term  insured 
beyond  the  ptriod  allowed  by  this 
act,  and  so  that  no  additional  or 
further  sum  shall  be  insured  by 
reason  or  means  of  such  alteration. 
For  the  decisions  under  diis  section, 
see  KtnsingtoH  v.  In^is  ind  an- 
other, 8  East.  173.  Hubbard  v. 
Jaeks9fh  4  Taunt.  169.  RidsdaU 
Y.  SbeddoHf  4  Camp.  107.  from 
which  it  appears  that  an  extension 
of  the  time  of  sailing  preceding  the 
ri^  does  not  render  a  new  stamp 
necevary*     So  a  mistake  may  be 


rectified  without  a  fresh  stamp. 
Robiruon  v.  Touray^  1  Maule  & 
Selw.  117.  Robinson  v.  TobiUf 
I  Stark.  336.  But  if  the  subject 
matter  of  insurance  be  altered,  a 
new  stamp  becomes  requisite.  As 
where  an  insurance  on  sbip  and 
goods  is  altered  into  an  insurance  on 
ship  and  outfit'   Hill  ▼.  Pattenf 

8  East,  173.      French  ▼.  Patten^ 

9  East,  351.  I  Camp.  71.  Aliter 
where  the  description  only  is  altered 
the  subject  matter  remaining  th^ 
same.  Sa<wtelly.  London^  5  Taunt. 
359.  I  Marsh,  99.  where  the  de- 
clararation  of  intereitt  on  a  policy  of 
insurance  was  altered  by  striking 
out  the  words  on  sbipf  and  inserting 
the  words  on  goods  as  interest  may 
appear,  and  the  insured  had  really 
no  interest  in  the  ship. 

Where  a  policy  was  executed  in 
the  printed  form  without  any  spe- 
cific subject  of  insurance  being  in- 
serted in  writing,  and  the  subject 
matter  was  afterwards  added  in 
writing,  and  was  subscribed  by  taam 
of  the  underwriters  only,  it  was 
held  that  the  assured  could  not  re-* 
cover  on  the  altered  contract  against 
those  underwriters  who  kad  not 
signed  the  altered  policy.  Langhom 
y.  Cologany  4  Taunt.  330.  See 
Park  on  Insurance,  7th  Edit,  46. 


1817. 


Campbell 
Christie. 


& 


I  am  indebted  to  a  friend  for  his  note  of  the  above  casei  and  also  of 
the  three  following  cases. 


VOL.  It. 
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March  7. 

An  action  can- 
not be  main- 
tained on  a 
policy  of  in- 
•urancis  where 
the  pljdbitiff'8 
interest  is 
founded  on  a 

bona  made 
jointly  to  the 
pldntifT  and 
another,  al- 
though they 
are  general 
partners  b 
trad«» 


EVERTH   V.    BlACKBURNE. 

nPHIS  was  an  action  of  assumpsit  on  a  policy  of 
insurance. 
The  defence  was,  that  the  policy  was  void,  since 
the  plaintiff's  interest  was  founded  on  a  bottomry 
bond,  given  jointly  to  the  plaintiff  and  one  Hilton, 
the  St.  6  G.  1.  c.  18.  s.  12.  prohibiting  the  lending 
money  by  two  jointly  upon  bottomry  as  well  as 
joint  insurances  by  two. 

The  Attorney  General  for  the  plaintifi)  con- 
tended that  the  act  was  merely  meant  to  prevent 
insurances  by  joint  stock  companies,  and  could 
only  be  applied  to  persons  becoming  partners  for 
the  mere  purpose  of  insuring,  whereas  in  this  case, 
the  plaintiff  and  Hilton  were  general  partners ; 
but  — 


-  Lord  Ellenborough  held  that  this  made  no 
difference,  since  they  were  still  partners  for  that 
purpose. 

Plaintiff  nonsuited. 

Gartmoy  A.  G.,  and  Bamewally  for  the  plaintiff. 
Scarlett  and  Gumey  for  the  defendant 
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Jell  v.  Pratt.  ^       y       ' 

March  8. 

nPHIS  was   an  action  on  a  policy  of  insurance  After  a  total 

from  New  Orleans  to  Madeira.    Total  loss,  j^^^^^^  ^;,,. 
Adjustment  100/.  per  cent.    The  plaintiff  paid  the  in  a  month, 
insurance  brokers  their  demand  for  effectinff  in-  ^'^^l^^^^^ 

^  policy  remaiM 

surance,  &c.     At  the  time  of  the  adjustment,  the  in  the  hands  of 
policy  was  in  the  hands  of  the  broker.      The  de-  ?*?^^V^ 
fendant's  initials  were  struck  out  of  the  adjustment  insurer  aie 
to  indicate  payment  to  the  broker  and  the  defipnd*  »tn"ck  <mt  of 
ant's  account  with  the  broker  was  debited  to  the  tobdicate pay- 
loss.     This  was  done  before  a  month  had  elapsed,  ™«nt,  and  the 
which  is  the  usual  time  of  calling  on  the  under-  ^^  btuw 
writer  to  pay.     The  broker  had  been  ordered  by  ^ith  the  iocs, 
the  plaintiff  to  pay  over  the  money  to  one  Splidt  ^^ i^eTo* 
Notice  had  also  been  given  to  the  defendant  before  the  assured. 
the  month  elapsed  to  pay  the  money  to  SpUdt. 


The  Attorney  General  and  Campbell  for  defend- 
ant, contended  that  as  the  state  of  the  account  be- 
tween the  underwriter  and  the  broker  was  such  as 
to  induce  the  broker  to  settle  the  adjustment 
without  receiving  the  money,  the  principal  was 
bound  by  the  act  of  the  broker. 

Lord  Ellenborough  said,  he  had  not  the  least 
doubt  on  the  question.  The  principal  is  never 
estopped  from  demanding  the  money,  unless  there 
is  actual  payment  to  the  broker,  or  a  credit  given. 

Verdict  for  plaintiff. 

Scarlett  and  Chitty  for  the  plaintiff. 

Garrcnxiy  A.  G.,  and  Campbell^  for  the  defendant. 

r  2 
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GUILDHALL. 
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RoTHERY  V.  Howard. 


la  an  action     HPHIS  WES  an  action  on  the  case  against  the  de- 
^axtdoM'  fendarit,  who  was  a  certificated  conveyancer, 

veyancer  for  for  negligence  and  fraud  in  the  conduct  of  the 
nu^^\he  pl*i^^tiflF*s  business,  in  negotiating  an  annuity, 
purchase  of  an  The  plaintiff  and  another  were  the  purchasers  of 
ribdndff-^^^^  an  annuity,  in  the  treaty  for  which  the  defendant 
joint  purciiaMr  had  been  employed  upon  their  joint  retainer,  and 
w  a  competent  towards  the  exDcnces  of  which  they  contributed 

witness  for  the  ,  _f  .  ^  .  . 

plaintiff.  cqual  sums.     Ihe  annuity  was  granted  to  the  pur- 

chasers as  tenants  in  common,  and  it  was  con- 
tended that  the  defendant  had  been  guilty  of  mis- 
conduct in  transacting  this  business,  the  lands 
being  already  incumbered  and  affording  a  very  in- 
adequate security  for  the  payment  of  the  annuity. 

The  joint  purchaser  was  called  as  a  witness  to 
prove  the  negligence  on  the  part  of  the  defendant. 

An  objection  having  been  raised  to  his  com- 
petency on  the  score  of  interest. 

EuRROUGH,  J.,  was  of  opinion  that  he  was  a  com- 
petent witness.    The  record  in  the  present  action 

11  could 
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could  never  be  used  as  evidence  for  him,   and       181 7- 
although  he  was  tenant  in  common  of  the  annuity  '  ^    ^  Mf ' 
with  the  plaintiff,  each  having  advanced  a  moiety         t^ 
of  the  consideration  money,  their  interests  were    Howard. 
essentially  distinct 

Tlie  plaintiff  was  afterwards  nonsuited  upon  the 
merits. 

Bestf  Seijt.,  and  Denmanj  for  the  plaintiff. 
Vaugharif  Seijt.,  for  the  defendant. 


YORK  LENT  ASSIZES. 


Newsam  v^  Carr. 

nrmS  was  an  action  on  the  case  for  maliciously  In  an  actkm  for 
and   without    probable   cause,  procuring  the  "^^**^^ 
plaintiff  to  be  arrested  on  a  warrant  upon  a  charge  plaintiff  to  be 

of  felony.  arrested  on  a 

^  charge  of  lar- 

The  warrant  itself  had  been  lost,  and  the  plain-  ciny,  the  de- 
tiff's  counsel  were  about  to  give  parol  evidence  ^^^an^  «nnot 

o  *  g^^j  evidence 

of  it.  to  shew  that 

the  plaintiff'* 
character  waa 

Scarlett  for  the  defendant,  objected  that  it  was  suspicious,  and 
necessary  for  them  previously  to  prove  the  inform-  ^^  ^l^^"^^ 
ation,  since  that  was  the  best  evidence  to  shew  searched  on 
who  caused  the  warrant  to  be  issued.  ^^^^^  ^^^ 


/ 


F  3  HuOock^ 


siont. 
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I817.  Htdlock,  Seijt.,  contended  that  it  was  no  more 

*^  .  -  -  necessary  to  prove  the  information  in  this  case, 

V.  than  it  would  be  to  prove  the  judgment  where  the 

Cabk.  Jieri  facias  had  been  lost 

Wood,  B.,  over-ruled  the  objection  ;  it  did  not 
appear  that  any  information  had  been  taken. 

In  the  course  of  the  trial  one  of  the  witnesses 
was  asked,  whether  he  had  not  searched  the 
plaintiff's  house  upon  a  former  occasion,  and 
whether  he  was  not  a  person  of  suspicious  charac- 
ter.    Upon  objection  taken  to  this  question  — 

Scarlett  contended  that  it  was  a  proper  one,  the 
character  of  the  party  was  in  question,  and  in 
actions  for  slander,  sucii  questions  were  usually 
put,  and  it  was  material  to  put  such  questions  in 
an  action  of  this  nature,  since  the  issue  was  whe- 
ther there  was  not  probable  cause  for  the  arrest ; 
but  — 

Wood,  B.,  over-ruled  the  objection  ;  in  actions 
for  slander,  such  evidence  was  admissible,  for  the 
purpose  of  mitigating  the  damages,  and  not  to  bar 
the  action,  and  that  in  this  case  such  evidence 
would  afford  no  proof  of  probable  cause  to  justify 
the  defendant. 

Verdict  for  the  plaintiff,  damages  20/. 

Hulhck,  Seijt.,  Maude,  and  Tindal,  for  the 
plaintiff. 

Scarlett  and  Wtnles  for  the  defendant. 
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Garr  and  Another  v.  Fletcher.  1817. 

T^HIS   was  an  action  of  trespass^  for  (ireaking  in  trespass 

and  entering  the  plaiqtiflF'a  close,  and  pulling  ^^^^:  ^^5^" 
down  a  garden  wall,  &c.     Plea  (he  General  Issue,  m.  p.  was  the 
One  ground  of  defence  was,  that  Mary  Pickles  <*^erof  th» 
was  the  owner  of  the  locus  in  quo^  and  that  the  ai^that  rt« 
defendant  entered  and  pulled  down  the  wall  by  defendant  en- 
her  authority.  —  It  was  admitted  that  this  defence  Ij^rection  of 
might  be  entered  into,  under  the  plea  of  the  Gene-  m.  p,  a  decia- 

ral   Issue.  ration  by  M.P, 

made  subse- 

It  was  proposed  to  give  in  evidence  the  sub-  quenttothe 
sequent  declarations   of  Mary  Pickles^  to   shew  ac\  complained 

^  ■*  %^  '  of  xs  inadmit- 

that  she  had  authorized  the  acts  of  the  defendanty  sibie. 
these  it  was  contended  wire  evidence  on  the  prin- 
ciple that  (mms  ratihabitio  retro  trahitur  et  mandato 
priori  ceqidparatur.  Her  declarations  were,  it  was 
urged,  admissible  because  she  took  the  trespass 
upon  herself ;  but  — 

Wood,  B.,  was  of  opinion  that  her  declarations 
were  not  admissible.  Suppose  an  action  had  been 
commenced  immediately,  could  she  by  her  decla* 
ration  have  defeated  that  action  ?  she  clearly  could 
not.     She  ought  to  have  been  called  as  a  witness* 

The  plaintiffs  afterwards  had  a  verdict* 

Scarlett  and  Littledale  for  the  plaintifls. 
Hardy  and  Richardson  for  the  defendant* 

» 4 
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1817. 

tib^fi^,  Lawton  v.  Newland. 

•  *  ■ 

A.iendsmoney  'T*HIS  was  an  actioQ  of  assumpsit  for  money 

toB.  indre-       A     ,  ^  "  *       ' 

ceives  a  gun  lent,    <xC. 

as  a  aacurity  The  plaintiff  relied  upon  an  admission  by  the 
wLuA^mly  defendant,  that  the  sum  of  15/.  had  been  advanced 
recovct  the      to  him  by  the  plaintiff. 

ouT^^ "  ^^  defence  it  was  contended,  that  the  sum  iri 
turninj^the  question  had  been  advanced  by  the  plaintiff)  who 
^^^^  was  a  pawnbroker,  upon  the  pledging  of  a  gun, 

and  that  the  sum  which  had  been  charged  by  way 
of  interest  for  the  loan,  and  which  the  plaintiff 
might  legally  take  as  a  pawnbroker,  exceeded  the 
ordinary  rate  of  interest ;  and  that  if  the  sum  in 
questiop  was  to  be  considered^  as  advanced  by  the 

4  plaintiff 
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plaintiff  in  the  way  of  his  trade,  then  it  was  con-       1817. 
tended,  that  he  could  not  recover,  because  it  was     lIwton 
contrary  to  the  nature  of  the  contract  that  a  pawn-         «. 
broker  should  maintain  an  action  for  the  money   Newlakd. 
lent  on  pledge,  at  least  before  the  time  had  ar- 
rived when  the  law  allowed  him  to  sell  the  pledge ; 
and  that  to  allow  such  an  action  would  operate  to 
the  deception  of  the  borrower  ;  and  that  if  it  were 
not  to  be  considered  as  a  transaction  under  the 
pawnbrokers'  act,  thefi  the  plaintiff  could  90t  re- 
cover, since  the  transaction  was  usurious ;   and 
that  at  all  events  the  plaintiff  was  not  entitled  to 
recover  without  having  first  delivered  up  or  offered 
to  deliver  up  the  gun  which  he  held  in  pledge. 

It  turned  out  upon  the  evidence,  that  the  plain- 
tiff and  defendant  had  been  well  acquainted  with 
fttch  other,  and  that  the  transaction  was  rather  to 
h(t  considered  as  a  simple  loan,  the  gun  having 
bten  pledged  as  a  security*  for  the  repayment,  than 
as  a  pawning  under  the  act,  and  no  usury  having 
been  proved  — 

Lord  Ellenborouoh  was  of  opinion,  under 
these  circumstances,  that  the  plaintiff  was  en- 
titled to  recover,  although  the  gun  had  not 
been  returned  or  tendered ;  the  defendant  might 
enforce  the  return  by  bringing  his  action  of 
trover. 

Verdict  for  the  plaintiff. 

Gumey  and  Comyn  for  the  plaintiff. 
Scarlett  for  the  defendant. 
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1817- 


Birch  and  Another  v.  Tebbutt. 


A.  haying  a 
legal  claim 
against  B.  on 
bills  of  ex- 
change ac- 
cepted by  B. 
and  liaving 


^HIS  was  an  action  by  the  plaintiffs,  as  the  in- 
dorsees of  five  bills  of  exchange,  each  of  which 
was  drawn  by  Brown  &  Coombe,  upon  and  accepted 
by  the  defendant,  payable  to  the  order  of  Brown  & 
Coombe^  two  months  after  date,  and  indorsed  by 
also  possession  Brown  &  Coombe  to  the  plaintiffs.  The  first  of  these 
mortgage,**ex.  ^^^^  ^^  dated  December  the  9th  1815,  and  the  last 
cctttcd  by  B.  was  dated  January  the  17th  1817  ;  the  aggregate  of 
!ont  of  wHch  *^^  ^\yaMs,  for  which  the  bills  were  drawn  was  4500/. 
he  might  com-  The  plaintifis  having  given  the  usual  proof 
pel  an  assign-   ^^  handwriting,  it  appeared  on  the  statement  for 

ment  m  equity.  o»  r-r 

B.  pays  money  the  defendant,  that  the  plainti&  were  bankers  in 
to  A.  on  ac-    towu,  and  had  been  the  correspondents  of  Brmm 

count)  without  *  --•- 

prejudice  to  his  &  Coowbe^  who  werc  bankers  at  Windsor.     Tebbiftt. 
claim  on  any    tjjg  defendant  had  an  account  with  Brown  &  Coy, 

fiecurities 

The  law  ap-    ^^^  ^^  cxccuted  to  them  a  mortgage  for  securing 
plies  the  pay-   the  sum  of  SOOOl.  and  had  also  accepted  the  bills 

ment  to  the        •  ,•  /?     ii_  •«      i?      xi_ 

biUs  of  ex-      ^^  qucstion  as  a  further  security  for  the  same  sum, 
change.  and  also  as  a  security  for  a  further  sum.     The 

defendant  had  no  account  with  the  plaintiffs. 

Brown  &  Coombe  being  indebted  to  the  plain** 
tiffs  to  the  amount  of  50001^  indorsed  the  bills  in 
question  to  them,  and  also  delivered  to  them  the 
mortgage  deeds,  but  no  regular  assignment  of  the 
latter  had  been  executed. 

It  was  stated  also,  that  if  it  should  be  deemed 
necessary,  it  could  be  proved  that  the  plaintiffs 
knew  that  the  bills  of  exchange  covert  the  SOOO/. 
secured  by  the  mortgage.     Soon  after  the  date  of 

the 
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the  last  bill,  Brown  &  Coomhe  became  bankrupt^       1817. 
and  the  plaintiffs  afterwards  claimed  from  the,  de-       ^  ^ 
fendant  the  amount  both  of  the  bills  and  of  the  smd  Another 
mortgage.      The  defendant  offered  to  pay  35002.    -,    ^' 
on  account  of  the  bills  alone,  and  it  was  afterwards 
agreed  between  them,   that  this  sum  should  be 
paid  without  prejudice  to  any  other  claim  which 
the  plaintiffs  had  against  the  defendant,   and  a 
receipt  was  given  in  the  following  terms  : 

"  Received  the  27th  of  May  1816,  of  Mr.  Robert 
"  Tebbuttj  the  sum  of  3800/.  on  account,  without 
"  prejudice  to  the  claim  we  have  upon  Mr.  Tebbutt 
"  upon  any  securities  we  hold. 

"  Birch  and  Chambers.^* 

Under  these  circumstances,  it  was  contended 
thafr  the  3800/.  which  had  been  paid,  must  be 
apfflied  to  the  bills,  and  that  the  plaintiffs  could 
not  in  a  court  of  law  retover  more  than  the  dif- 
ference. 

On  the  part  of  the  plaintiffs,  it  was  denied  that 
they  had  any  knowledge  that  the  bills  covered  the 
$um$  secure^  by  the  mortgage.  And  it  was  con- 
tended that  the  payment  was  a  general  one,  made 
on  account,  not  merely  of  the  bills  of  exchange, 
but  also  of  the  mortgage  for  which  they  had  a 
claim  in  equity,  from  which  the  defendant  could 
not  extricate  himself  without  payment  of  the 
money. 

Lord  Elli^nborough. — They  might  have  a  claim 
if  proper  means  were  to  be  used,  by  application  to 

•a  court 
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1817.       a  court  of  equity;  but  the  payment  was  on  ac- 

BiRCH      count  generally,  and  was  applicable  to  any  existing 

and  Another  demand,  but  no  legal  demand  existed  except  on 

rp    ^'         the  bills.     I  cannot  go  beyond  the  terms  of  the 

receipt,  on  account  there  means  an  account,  on 

which  the  defendant  was  liable  to  pay;  but  he  was 

liable  on  the  bills  of  exchange  only,  then  there  is 

a  qualification  without  prejudice  to  any  claim  we 

have  upon  any  securities,  but  they  were  not  in  a 

situation  to  make  any  claim  on  any  other  securities. 

Verdict  for  the  plaintiff,  damages  790/* 

Topping  and  BoUand  for  the  plaintiff. 
Marryatt  and  Leaves  for  the  defendant. 

See  Matthews  v.  Wallwyn,  4  Vez.  11 8.  « 


Josephs  v.  Adkins. 


A  complaint  T^HIS  was  an  action  of  trover  for  a  horse.  — ^ 
^dS^to^''  Upon  the  part  of  the  plaintiff,  it  appeared  that 

magistrate  by  having  been  attracted  by  an  advertisement  in  the 

ir  ^^w  ^h"**^'  Times  newspaper,  of  a  gelding  to  be  sold  for  the  sum 

has  been  stolen  of  28  guiucas,  and  which  was  recommended  for 

by  B.;'an  of-  many  Valuable  qualities,  applied  at  the  stables  to 

armed  widfa  which  he  was  directed  by  the  advertisement,  and 

warrant  ultimately  purchased  the  horse  from  one  Newhank^ 

acrainst  A 

u  not  justified  ^ho  asserted  that  he  had  a  right  to  dispose  of  the 
under  the        horsc,  for  the  sum  of  187.  4^.    The  sale  took  place 

St.  3i£liz. 

c.  x».  S.4.  in  taking  the  hone  out  of  the  possession  of  a  honafidi  purchaser  from  B. 

on 
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on  the  l6th  of  ApriU  and  the  horse  was  sent  by 
the  purchaser  to  a  i^rier's.  A  few  days  afterwards, 
Mrs.  Cutler  laid  an  information  at  the  Bow  Street 
office  2L^nstNewbankj  alleging  that  he  had  stolen 
the  horse,  and  she  also  applied  to  the  magistrate 
to  have  the  horse  returned  to  her  according  to  the 
statute,  (a)  Newhank  was  taken  up  upon  a  re- 
gular warrant  for  felony,  and  Adkins  the  de- 
fendant, upon  an  oral  direction  by  the  magistrate, 
but  without  any  written  warrant  or  authority,  went 
to  the  farrier's,  and  upon  seeing  the  horse,  said 
that  was  the  horse  he  came  for,  and  that  he  should 
take  it  to  his  stables,  and  he  accordingly  took  it 
away. 

The  magistrate  directed  that  the  horse  should 
be  returned  to  Cutler^  but  there  was  no  written 
order,  except  one  which  was  entered  in  the  cur- 
rent book  in  the  office  at  Bow  Street  on  the  3d 
of  June  following.  Newhank  was  committed  for 
the  felony,  but  at  the  ensuing  sessions,  the  grand 
jury  threw  out  the  bill,  and  he  swore  (upon  the 
trial)  that  Mrs.  Cutler  had  sold  the  horse  to  him  for 


[a)  3x£liz.  c.  la.  s.4.bywluch 
it  u  enacted*  thjit  **  if  any  hQrse» 
&C.  shall  be  stolen,  and  after  shall 
^  be  sold  in  open  fair  or  market*  and 
the  mIc  shall  be  used  in  all  points  as 
aforasaidy  yet  nevertheless  such  sale 
in  six  months  after  the  felony  done, 
shall  not  take  away  theown^s  pro- 
petty,  so  as  claim  be  made  in  six 
months,  where  the  horse  shall  be 
found*  before  the  mayor  if  in  a  town 
eoqxirate,  or  else  before  a  justice  of 
the  place  where  found*  and  so  as 
pnof  be  made  before  such  magis- 


trate in  40  days  next  ensuing  by 
two  witnesses*  that  the  property  in 
such  horse  was  in  the  party  claim- 
ing, and  was  stolen  from  him  with- 
in six  months  next  before  such 
claim*  but  the  party  from  whom 
the  same  was  stolen  may*  at  all 
times  after*  notwithstanding  such 
sale*  take  again  the  said  horse  on 
payment*  or  readiness  to  ofier  to 
the  party  who  hath  possession*  so 
much  as  he  shall  swear  before  such 
magistrate,  he  hath  paid  for  the 
same.** 

18t, 


1817- 

Josephs 

Adkiks. 
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1817.  iSLf  and  that  she  was  to  be  repaid  when  he  re- 

J08XPBS  ceived  the  money  from  a  purchaser  on  the  re-sale, 

V.  and  that  he  had  received  from  Josephs  the  plaintiff, 

Abkiks.  ^Ij^  gmjj  ^  ^^^  12^^  ^^ J  ^jjj.gg  watches  which  were 

estimated  at  IS  guineas,  but  that  hie  had  paid 
hbthing  to  Mrs.  Cutler. 

Scarlett  for  the  defendant,  said  that  he  Was 
ready  to  go  into  prdof,  to  shew  that  the  horse  had 
been  stolen  from  Mrs.  Cutler ^  by  'Newhank  and 
that  •  since  the  property  by  the  operation  of  the 
statute  was  not  altered  t  by  any  sale,    even  in 
market  overt^  within  six  months  next  after  the 
felony,  no  property  having  vested  in  the  plaintiff 
by  virtue  of  the  contract  with  Netvbank,   he  of 
course  could  not  recover  in  the  present  action. 
But  he  also  contended,  that  even  if  he  should  fail  in 
proving  that  the  horse  had  been  stolen,  the  de- 
fendant would  be  entitled  to  the  verdict ;  for  the 
defendant  was  an  officer  acting  under  the  authority 
of  the  magistrate,  in  whom  jurisdiction  was  vested 
by  the  statute.     The  magistrate  had  power  under 
the  act  to  examine  into  the  matter,  and  to  restore 
the  property  to  the  owner,  in  case  it  should  appear 
to  him  to  have  been  stolen.     But  that  it  was  in- 
cidental to  the  exercise  of  this  authority,  that  the  ' 
subject  matter  should  be  brought  before  him,  and , 
the  defendant  had  done  nothing  more  than  act  iti 
obedience  to  the  direction  of  the  magistrate.     To 
hold  him  civilly  responsible  for  so  doing,  would  be 
a  great  hardship,  since  he  would  have  been  liable 
to  an  indictment  in  case  he  had  disobeyed  the 

order. 
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order.     He  also  contended,  that  at  all  events  the  1817. 

defendant  had  not  been  ffuilty  of  a  conversion  of  .    - 
the  property  in  acting  under  the  magistrate's  direc-         9. 

tion,  no  subsequent  demand  and   refusal  having  Adkims. 
been  proved. 

Lord  Ellenborouoh. — The  words  of  the  statute 
are,  {^any  horse  shall  he  stolen  ;  and  again,  if  proof 
shall  be  made  before  such  magistrate  in  40  days 
next  ensuing  by  two  witnesses,  that  the  property 
in  such  horse  was  in  the  party  claiming,  and 
was  stoltn  from  him  within  six  months,  you 
must  therefore  lay  a  ground  for  the  jurisdiction  of 
the  magistrate  in  an  actual  felony.  The  magis- 
trate has  authority  if  a  horse  be  stolen,  and  he 
cannot  have  full  jurisdiction  upon  the  mere 
making  of  the  complaint,  but  it  rests  upon  the 
supposition  of  a  previous  felony  committed.  The 
comtruction  of  the  statute  which  has  been  con- 
tended for,  would  give  a  magistrate  an  unlimited 
dominion  over  this  species  of  property.  The  order 
which  was  subsequently  made  in  the  current  book, 
could  not  operate  as  a  warrant  to  the  defendant. 
If  he  had  been  armed  with  a  written  authority  or  ' 

warriBtnt  to  take  the  property  as  well  as  to  appre- 
hend  the  party  charged  with  felony,  he  would 
have  been  justified ;  but  he  had  a  warrant  against 
the  man  only,  and  this  did  not  justify  him  in 
seizing  the  horse.  He  acted  indiscreetly ;  he  went 
to  the  stable  where  the  horse  was,  and  said,  that  is 
the  horse  I  am  looking  for,  and  claimed  a  right  of 
taking  it  away  to  his  own  stable.      He  had  no 

authority 
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1817.  authority  as  a  police  officer  to  do  this,  and  he  did 
not  invest  himself  with  a  right  to  go  into  a  person's 
stables  to  take  a  horse. 

Scarktt  then  went  into  evidence,  to  shew  that 
the  horse  had  been  stolen  from  Mrs.  Cutler,  whom 
he  called  as  a  witness. 

It  was  objected  that  she  was  incompetent,  be- 
ing interested  in  proving  that  the  property  in  the 
horse  had  not  been  altered ;  but  — 

Lord  Ellenborough  held  that  this  case  fell 
within  the  principle  established  in  Bent  v.  Baker(ja)^ 
since  the  verdict  in  this  case  could  not  be  made 
use  of  in  any  subsequent  proceeding  for  or  against 
her. 

Mrs.  Cutler  stated  that  she  had  given  no  au- 
thority to  Newbank  to  take  the  horse  away,  and 
after  other  evidence  on  the  part  of  the  defendant. 

Lord  Ellenborough  left  it  to  the  jury  to 
say,  whether  Newhank  had  been  authorised  by 
Mrs.  Cutler  to  take  the  horse,  and  whether  he  had 
by  a  bond  fide 'Mle  transferred  the  property  to  the 
plaintiff*. 

Tlie  jury  found  for  the  plaintiffl 

Gumey  and  Con^n  for  the  plaintiff! 
Scarlett  and  Chitti/  for  the  defendant. 

{a)  3  T.  R. 
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1817. 

Onslow  v.  £am£s.  \      y     .f 

HTHIS  was  an  action  on  the  case  by  the  llonour-  Roaring  con- 
able  Mn  Onslow  J  on  the  warranty  of  a  horse.      l^J^^in  a 
The  defendant  who  was  a  dealer  in  horses,  had  hone. 
sold  to  the  plaintiff  two  horses  for  the  sum  of 
150  guineas,  which  he  had  warranted  sound  in 
every  respect.     Soon  after  the  sale  it  turned  out 
that  one  of  them  was  what  is  technically  called  a        * 
roarer.     Mr.  Fields  a  veterinary  surgeon  of  ex- 
perience, stated  that    roaring   is   occasioned  by 
the   circumstance  of  the  neck   of  the  windpipe 
being  too  narrow  for  accelerated  respiration,  and 
that  the  disorder  is  frequently  produced  by  sore 
throat  or  other  topical  inflammation,  and  that  the 
disorder  was  of  such  a  nature  as  to  incommode  a 
horse  very  much  when  pressed  to  his  spe^d. 

Marryatt  suggested  that  it  had  been  held  by 
one  of  very  great  authority,  that  roaring  did  not 
constitute  an  unsoundness. 

Lord  Ellenborough.  —  If  a  horse  be  affected 
by  any  malady  which  renders  him  less  serviceable 
for  a  permanency,  I  have  no  doubt  that  it  is  an 
UDSounidness;  I. do  not  go  by  the  noise,  but  by  the 
disorder. 

Marryatt  then  contended  that  the  horse  was 

sound  at  the  time  of  sale,  but  it  appeared  that  after 

VOL.  II*  G  the 
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the  plaintiff  had  discovered  the  defect,  he  had 
applied  to  the  defendant  to  take  him  back,  and 
that  the  defendant  said  that  he  was  sorry  for  it, 
but  that  he  would  give  him  another,  and  take  back 
the  horse  complained  of. 

Lord  Ellenborough  thought   that    this  con- 
cluded the  defendant. 

Verdict  for  the  plaintiff,  damages  68/. 

Scarlett  and  Gilby  for  the  plaintiff. 
Marryatt  and  Toddy  for  the  defendant. 


Williams  v.  Cranston. 


'T'HIS  was  an  action  on  the  case.     The  decla- 
ration contained  counts  against  the  defendant 


A  parcel  de- 
livered to  the 
driver  of  a 

stage  coach,  to  as  a  Carrier,  charging  him  with  negligence  in  the 
io8t^  die  maater  c^u^i^gc  of  a  watch  delivered  to  him,  to  be  carried 
and  not  the      from  LondoTi  to   Weybridge^    in  consequence  of 

which  the  watch  was  lost.     It  also  contained  a 


•ervantisre- 
ipontible. 


count  in  trover. 

It  appeared  that  the  defendant  was  the  driver 
of  a  coach  from  London  to  Cfiertsey,  which  set 
out  from  the  BolUin-Tuny  Holbom.  The  plaintiff 
had  sent  the  watch  in  question  to  be  repaired  in 
London^  and  it  was  delivered  in  a  parcel  to  the  de- 
fendant by  the  direction  of  the  owner,  at  the  White 
Horse  Cellar^  Piccadilly^  with  directions  to  deliver 

it 


Cranstox. 
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it  to  the  plaintiff.     The  defendant  was  at  the  same       1817. 
time  informed  what  the  contents  of  the  parcel    Williams 
were.     The  watch  had  not  been  received  by  the         v. 
plaintiff.     Upon  application  to  the  defendant  he 
said,   that  he  had    always  delivered    such    par- 
cels as  had  been  confided  to  him.     It  appeared 
also  that  he  had  conveyed  other  parcels  for  the 
plaintifi^   and   there  was  some  evidence  to  shew 
tBat  he  was  the  driver  only,  and  not  the  proprietor 
of  the  coach.  —  It  did  not  appear  that  upon  the 
delivery   of  this  or  of  any  former  parcel,   any 
contract  or  stipulation  had  been  made  for  any  re- 
ward to  be  paid  for  the  conveyance. 

Lord  Ellenborough  having  intimated  his 
opinion  that  the  plaintiff  must  elect  on  which 
count  he  would  proceed ;  and  the  plaintiff  having 
elected  to  proceed  against  the  defendant  for  the 
negligent  carriage  of  the  watch. 

Manyattt  for  the  defendant  contended  that  he 
was  not  responsible,  for  if  the  watch  had  been  lost 
dirough  negligence,  the  master  was  answerable  for 
it,  and  not  the  servant. 

Topping  for  the  plaintiff  contended,  that  in  this 
case  no  action  would  lie  against  the  master,  the 
reward  for  carriage  was  to  be  considered  as  the 
perquisite  of  the  servant,  and  he  cited  the  case  of 
Middleton  v.  Fowler (a)^  where  it  was  held  that  the 
master  of  a  stage  coach  was  not  liable  to  answer 

{a)  I  Salk.  %%%. 

c  2  for 
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ISI^      for  the  ]089  of  a  trunk  delivered  to  the  driver.     If 

Wij-LiAMs  *^^  watch  had  been  delivered  on  the  account  of 

V.         the  master,  it  would  have  been  deHvered  at  the 

Cranston,  place  whence  the  coach  set  out,  and  not  to  the 

driver  at  a  different  place ;  or  would  have  been 

entered  in  the  way-bill. 

ThS't  it  was  to  be  presumed  that  the  defendant 
was  to  be  paid  and  not  the  master,  since  the 
former  was  in  the  habit  of  taking  parcela ;  it  was 
aq  inference  pf  law,  that  he  was  to  be  paid,  and 
he  would  b^  entitled  to  maintain  an  action  for  the 
carriage. 

Lord  Ellenborouoh.  —  I  am  of  opinion  that 
the  defendant  was  not  liable  in  the  capacity  of  a 
carrier,  and  no  conversion  has  been  proved  to 
make  him  liable.  I  accede  to  the  proposition, 
that  if  the  defendant  could  be  considered  as  having 
taken  the  watch  to  be  carried  on  his  own  account, 
for  a  reward  to  be  paid  to  him,  he  would  be  liable, 
although  he  acted  in  fraud  of  his  master.  If  it 
cpuld  be  shewn  that  he  had  been  in  the  habit  of 
conveying  parcels,  for  hire,  the  case  would  cer- 
tainly be  altered ;  but  being  the  mere  servant,  it 
cannot  be  inferred  that  he  took  the  parcel  to  be 
carried  for  hire  and  reward  without  further  proof. 
The  only  fact  is,  tliat  he  was  the  driver  of  the 
coach;  no  contract  has  been  proved,  there  is 
nothing  to  indicate  that  the  defendant  receiv- 
ed the  parcel  otherwise  than  in  the  charactfo* 
of  a  servant  I  should  have  been  glad  if  the  case 
could  have  been  carried  further.    At  present  the 

1  loss 
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lodd  appears  to  have  resulted  from  the  negligence      1817. 
of  the  master  through  the  medium  of  his  servant,    w^-liams  ' 

Plaintiff  nonsuited.         tf. 

Cranstqv. 

Topping  and  Spankie^  for  the  plaintiff. 
Marry att  for  the  defendamt. 


GOWEB  V.  POPIUK. 

TTHIS  was  an  action  of  assumpsit  for  money  had  P*  iJa«ntifr 

-*-  J  •       1  .      .1         1    •    .*rri  having  paid  to 

and  received  to  the  plamtiff's  use.  an  attorney  the 

The  defendant^  an   attorney,  had  commenced  amount  of  his 
proceedings  against  the  plaintifl^  upon  a  demand  for  after^areduc- 
bosiness  done  by  the  former  for  the  latter  as  an  tionofthtfbiii 
attorney.    The  plaintiff  demanded  the  bill,  which  ^^^t^' 
amounted  to  the  sum  of  7L  1 8^.  Od.  which  the  difitrtAce. 
plaintiff  paid,  but  he  afterwards  had  the  bill  taxed, 
and  upon  taxation  the  sum  of  UL  Ts.  Od.  was  de^ 
ducted  from  it,  which  the  plaintiff  now  sought  to 
recover. 

Lord  Ellenborough.  —  If  you  once  pay  money 
to  a  party,  it  is  your  own  voluntary  act,  and  it 
cannot  afterwards  be  recovered  back  again.  If  an 
application  had  been  made  to  the  court,  the  case 
might  perhaps  have  been  dealt  with  differently, 
but  this  money  certainly  cannot  be  recovered  by 
an  action.  A  very  hard  case  of  this  kind  occurred 
before  Lord  Kenyon^  where  a  receipt  had  been 
lost,  and  the  money  had  been  paid  a  second  time^ 

G  S  and 
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V. 
POPKIN. 


and  it  was  held  that  the  plaintiff  was  not  entitled 
to  recover,  (a) 

Plaintiff  nonsuited* 

Piatt  and  Gurnet/  for  the  plaintiff. 
Scarlett  for  the  defendant. 


(a)  Marriott  ▼.  Hampton^  7. 
T.  R.  269.  See  Brown  v.  M^Kln- 
nallyy  i  Esp.  279.  The  giving  a 
bill  of  exchange  or  promissory  note 
in  payment  of  a  debt^  precludes  the 


debtor  from'  afterwards  disputmg 
the  amount.  See  Ntub  v.  Tumetf 
I  Esp.  Rep.  217.  Solomon  r.  Tur» 
ner,  i  Stark.  52.  Bilbitf^Lumley^ 
%  East.  469. 


LibDLOW  t?.    WlLMOT. 


In  an  action 
against  the 
husband  for 
lodging  and 
necessaries 
supplied  to  his 
wijPey  who  lives 
separately 
from  him  with- 
out any  fault  of 
her  own,  and  - 
who  is  pos- 
sessed of  funds 
of  her  own, 
the  question  is, 
whether  she 
has  such  means 
as  are  adequate 
to  her  support, 
according  to 
her  husband's 
situation  in 
life. 


'J'HIS  was  an  action  against  the  defendant  for. 
lodging  and  for  necessaries  supplied  to  his  late 
wife. 

It  appeared  that  the  defendant  and  his  wife  had 
separated  thirty  years  before  the  time  of  bringing 
the  action;  that  she  had  separate  funds  of  her 
own,  of  which  she  had  all  along  been  in  the  receipt, 
amounting  afler  all  deductions,  to  about  110/.  per 
anntm^  The  defendant  had  been  for  eleven  years 
a  prisoner  in  France^  and  was  afterwards  a  captain 
on  half  pay.  At  the  time  the  lodgings  were  oc- 
cupied by  his  wife,  he  lived  in  lodgings  with 
another  woman,  with  whom  he  had  long  co-habited, 
and  by  whom  he  had  a  daughter  who  was  then  of 
the  age  of  twenty-five ;  who  lived  with  him,  and  he 
paid  30/1  per  annum  for  his  lodgings,  and  had  been 
heard  to  say*  that  he  had  an  Estate  in  Worcester^ 

shire. 


WiLMOT. 
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shire.     It  appeared  that  his  wife  at  her  death  was       ^^^7. 
in  possession  of  two  boxes  of  plate,  which  she  de-    liddlow 
sired  might  upon  her  death  be  delivered   to  a    ^v. 
gentleman  whom  she  had  appointed  to  be  her  ex- 
ecutor.    These  boxes  had  been  so  delivered,  but 
upon  a  demand  made  by  the  husband,  they  had 
been  delivered  up  to  him.      The  question  was> 
whether  under  these  circumstances  the  defendant 
was  liable. 

Lord  Ellenborough  in  summing  up  to  the  jury 
observed  :  This  case  presents  circumstances  of  an 
unusual  nature.  A  separation  between  the  de- 
fendant and  his  wife  had  taken  place  thirty  years 
before.  It  does  not  appear  what  the  original  cause 
of  separation  was,  but  a  reason  for  the  c(mtinu* 
ance  of  the  separation  does  appear,  since  the  de- 
fendant formed  another  connection,  and  had  a 
daughter  who  was  living  with  him  of  the  age  of 
twenty-five.  During  the  whole  period  of  separation, 
it  does  not  appear  that  any  application  was  made  to 
him  for  any  funds  subsidiary  to  the  support  of  his 
wife;  she  had  all  along  resources  of  her  own, 
which  the  plaintiff  was  acquainted  with,  and  no 
resort  was  had  to  the  husband.  The  first  question 
for  consideration  is,  whether  the  defendant  turned 
his  wife  out  of  doors,  or  by  the  indecency  of  his 
conduct  precluded  her  from  living  with  him,  for 
then  he  was  bound  by  law  to  afford  her  .means  of 
support  adequate  to  her  situation,  but  if  either 
from  her  husband,  or  from  other  sources,  she  was 
possessed  of  such  means,  the  law  gives  no  remedy 

G  4  against 
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1817.  against  the  husband.  He  is  liable  only  in  case  of 
LfMLow  '^^  insufficiency  of  her  funds.  The  evidence  as 
v.  to  his  situation  is  left  somewhat  obscure,  lie  wto 
WiLMOT.  fQj.  eleven  years  a  prisoner  of  war,  and  is  now  a  c^ 
tain  in  an  invalid  regiment  on  half  pay,  something 
has  been  said  of  an  estate  which  he  possesses  in 
Worcestershire^  but  the  amount  of  it  does  not 
appear.  He  lives  with  his  family  in  a  lodging,  for 
which  he  gives  20/.  a  year  only,  and  therefore  in  point 
of  lodgings,  she  seems  to  have  been  better  pro- 
vided than  he  was,  and  her  style  and  moiie  of  living 
appear  to  have  been  as  competent  to  her  situation 
in  life  a^  those  of  her  husband.  The  only  question 
18,  therefore,  whether  she  has  been  provided  with 
resources  adequate  to  her  situation,  if  so,  and  par- 
ticularly if  she  has  derived  that  provision  from 
him,  the  action  cannot  be  maintained.  1  here  has 
been  no  communication  with  the  husband  ;  on  the 
contrary,  he  has  been  refused  admittance,  par- 
ticularly  at  the  time  when  he  might  be  supposed 
to  have  the  greatest  interest  in  seeing  her.  The 
only  credit  given  to  the  husband,  is  an  implied 
one,  which  arises  from  his  situation,  and  the  in- 
adequacy of  the  funds  of  the  wife.  The  husband 
had  never  been  applied  to  before.  It  appears 
that  she  was  possessed  of  boxes  of  plate,  she  might 

have  sold  part  of  them  if  she  had  wanted  them  for 
her  support.  Was  she  then  adequately  provided  for? 
if  so,  the  circumstance  repeh  all  idea  of  implied 
credit.  When  the  wife  lives  separately  from  her 
husband  without  any  fault  of  her  own,  the  law 
provides  that  her  fattsband  sfaaH  be  liable  for  her 

adequate 
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adequate  maintenance ;  but  if  she  is  supplied  with 
an  adequate  proportion  of  the  family  means,  he  is 
no  longer  responsible. 

Verdict  for  the  defendant. 

Marry att  and  Lowes  for  the  plaintiff. 


See  Hodges  v.  Hodgeu  i  £sp« 
441*  Rdnvlins  v.  Fantfyket  3  Esp. 
*50«  Harris  ir.  Morris^  4  Esp.  41. 
Morton  v.  Withers^  Skinn.  348. 
Ozardv.Dumfordi  Sclw.  N.  P. 


147.  ^/^  ▼•  Cbapmanf  ih.  Wattb^ 
man  v  Wakefield^  z  Camp.  zao. 
BfffiT/^  T.  Griffith  S  Ttoint.  35^ 
Honvood  y.  Beferp  3  Taunt.  4»i. 


18>7. 


Woods  t;.  Dennett. 


T^HIS  was  an  action  to  recover  the  penalty  of  A.  in  LqikIoii 
a  bond  entered  into  by  the  defendant,  under 


a  condition  not  to  carry  on  the  trade  of  a  cheese- 
monger within  the  distance  of  one  mile  from  the 
plaintiff's  shop  in  Broad  Street. 

The  defendant  had  formerly  carried  on  the 
business  of  a  cheesemonger  in  the  shop  occupied 
by  the  plaintiff,  and  for  the  sum  of  400/.,  had 
tBsigned  his  share  of  the  premises  to  the  plalntifi^ 
executing  a  bond  with  a  condition  to  the  effect 
above  stated.  Soon  afterwards,  however,  the  de^ 
fendant  began  to  exercise  his  old  calling  in  High 
Street^  Mary-le-bonej  and  the  question  was,  whe- 
ther this  was  a  violation  of  his  engagement. 

Witnesses  were  called  on  both  tides,  those  for 
the  plaintiff  stating  that  the  distance  between  the 

two 


engages  not  to 
open  A  shop 
for  businets 
within  one 
mile  of  B's 
shopf  he  esti- 
mating the  dis- 
tance; the 
shortest  way 
of  access  by 
the  foot-path 
is  to  be  taken. 


90 


CASES  AT  NISI  PRIUS, 


1817." 


Wood 
Dennett. 


two  shops  was  less  than  one  mile,  whilst  those  called 
for  the  defendant,  sard  that  the  distance  exceeded 
a  mile ;  it  appeared,  however,  that  they  had  adopted 
different  modes  of  admeasurement,  some  having 
taken  the  nearest  line  by  which  a  foot  passenger 
could  go  from  one  shop  to  the  other,  and  others 
having  proceeded  along  the  middle  of  the  highway. 
The  cause  was  ultimately  referred,  in  ord^r  to 
give  an  opportunity  for  more  certain  admeasure- 
ment ;  but  — 

Lord  Ellenborough  laid  down  as  the  principle 
for  estimating  the  distance,  that  the  shortest  way 
of  access  by  the  foot-path,  was  the  proper  line  for 
admeasurement. 

Gumey  and  Espinasse  for  the  plaintiff. 
Scarlett  and  Clarke  for  the  defendant. 


DuHAMMEL,  Administrator  of  La  Tailleur, 

V.  Pickering. 


Although  a 
bill  drawn  by  a 
prisoner  of  war 
in  France  in 
I79J>  upon  a 
person  resident 
in  England,  in 
favour  of  an 
alien  eneir.y 
could  not  have 
time  of  peace, 


'"PHIS  was  an  action  by  the  plaintiff,  as  the  ad- 
ministrator of  La  Tailleur,   on  four  bills  of 
exchange,  drawn  by  the  defendant  on  WishaWy  in 
favour  of  La  Tailleur. 

It  appeared  that  the  bills  in  question  had  been 
drawn  by  the  defendant  in  the  year  1795,  when 

been  originally  enforced,  the  drawer  is  liable  on  a  subsequent  promise  ia 
to  pay  principal  and  interest. 

he 


DUHAMMXL 
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•he  was  a  prisoner  of  war  in  Frame.     The  bills  on       1817. 
4}eing  sent  to  England  and  presented^  were  refused 
acceptance,  the  drawee  having  no  effects  of  the 
defendant's  in  his. hands.  PicuRiNe. 

In  1802,  during  the  interval  of  peace,  the  de- 
fendant being  in  England^  wrote  a  letter  to  the 
agent  of  the  intestate,  in  which  he  engaged  to  pay 
the  principal  and  interest  due  on  the  bills. 

Marryattj  for  the  defendant,  admitted  that  the 
letter  would  have  been  binding  on  the  defendant, 
if  there  had  been  no  illegality  in  the  original  con- 
sideration, but  he  contended  that  the  original  con- 
sideration was  wholly  illegal  and  void,  and  that  ho 
subsequent  promise  could  make  it  good.  The 
Stat.  34  G.  3.  c.  9.  s.  2.,  enacting  that  "  If  any 
"  person  residing  or  being  in  Great  Britain^  shall, 
"  after  the  1st  day  of  March  1794,  knowingly  and 
wilfully  in  any  manner,  pay  or  satisfy  any  bill  of 
exchange,  note,  draught,  obligation,  or  order  for 
money  in  part  or  in  the  whole,  which  since  the 
1st  of  Jantian/  1794,  has  been,  or  at  any  time 
*^  during  the  said  war,  shall  be  drawn  or  accepted, 
"  or  indorsed,  or  in  any  manner  negotiated  in,  or 
in  any  manner  sent  from  any  part  of  the  domi- 
nions of  France,  &c. ;  every  person  so  offending 
**  shall  forfeit  double  the  value,  and  the  payment 
^^  shall  not  be  effectual  against  any  person  who 
might  otherwise  have  demanded  the  same.  But 
that  the  demands  of  all  persons  shall  remain 
notwithstanding  such  payment^  and  '  notwith- 
"  standing  such  bill  shall  have  been  delivered  up." 

3  These 
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1817.       These  were    bills  within  the  operaium  of  this 

DuHAMMEL  ^***^"*®»  ^^®  effect  of  which  was  to  prevent  the 

f}.         payment  of  any  such  bills,  and  to  place  the  parties 

PicKSRiNo.  ijj  ^]^Q  same  situation  as  if  they  had  not  been  p4id. 

This  was  the  only  mode  of  punishing  those,  who 
contrary  to  the  enactment  of  the  legislature,  g*«r« 
effect  to  such  transactions.  *~  That  the  same  a^ 
provided  the  means  of  making  remittances  U 
France^  uuder  the  sanction  of  a  licence,  without 
subjecting  the  parties  to  repayment,  and  tliat 
the  statute  having  prohibited  such  contracts  m 
the  time  of  war,  they  could  not  be  carried  into 
effect  in  the  time  of  peace.  And  he  contended 
that  this  case  was  very  distinguishable  from  tbM 
of  Antoine  v.  Mostyn.(a)  There  the  Court  h^ 
that  if  an  alien  took  a  bill  of  exchange,  drawn  by 
one  detenu  upon  another,  it  might  be  enforced 
here  upon  the  return  of  peace.  But  in  that  ck&t 
the  bill  in  question  had  been  drawn  after  the  act 
had  ceased  to  operate,  that  act  being  in  farce 
during  the  war  only.  And  he  referred  to  the 
words  of  GibhSt  C.  J.,  in  that  case* 

Lord  Ellenborouoh.  —  No  doubt  the  bills  in 
their  original  concoction  were  void  as  contracts  t6 
be  enforced  in  this  country,  but  they  are  not  s6 
far  void  that  they  may  not  constitute  the  basis  Of 
a  promise  by  which  the  party  may  bind  himself 
upon  the  return  of  peace.  There  are  moral  con- 
siderations for  such  a  promise,  independently  even 
of  the  bills  themselves,  as  for  instance,  the  costs  of 

[a)  6  Tanm.  aj;. 

the 
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the  returned  bflls.     It  is  true  that  these  cannot  be  ^Jf  ^^i 
recognized  as  bills  of  exchange  by  the   law  of  Duhammel 
England^  but  all  doubt  on  the  subject  is  removed         «• 
by  the  defendant's  express  promise  to  pay  the  bills 
with  interest  upon  the  return  of  peace. 

Verdict  for  the  plainti£^  damages  840/.,  being 
the  amount  of  principal  and  interest  on  the  former 
biUa, 

Scarlett  and  Dmman  for  the  plaintiff. 
Marryatt  for  the  defendant. 


Stuart  v.  Lovell.  May  30. 

T^HIS  was  an  action  brought  by  the  plaintiff^  one  Under  the 

of  the  proprietors  of  the  Courier  newspaper,  ^J^J^^  ^x^^^ . 
against  the  defendant,  who  was  the  sole  proprietor  ciaration  for  a 
of  the  Statesman  newspaper,  for  libels  contained  ^^f'  *^*  p^*^ 

*    *  titt  cannot  go 

in  the  latter  paper.  into  evidence 

Two  passages  were  principally  insisted  on  by  the  ^  '^.^^  *.*' 
plaintiff  as  libellous.  —  In  the  first  the  plaintiff  was  in  the  iibei  are 
described  as  the  prostituted  Courier,  the  venerable  ^*^  . 
apostate  of  tyranny  and  oppression,  whose  full-  hegiveiTe^ 
blown  baseness,  and  infamy  held  him  fast  to  his  ^^^^  '^^>^ 
present  connections,  and  prevented  him  from  form-  ^^oL  by  the 

ing  new  OneS«  defendant, 

The  second  passage  was  as  follows :  —  bSu^'of the 

<<  The  Courier  lifts  his  hand  against  every  man,  publication  is 
"  and  except  the  caterpillars  of  the  state,  every  °^»^"*T*^ 

of  ooA  public  newspaper  if  xiot  justified  in  attacks  upon  the  private  character  of  the  writer 
of  another  public  newspaper. 

^*  man's 
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1817.  <<  man's  hand  is  lifted  against  him.  Among  his 
Stuart  "  Other  freaks,  he  has  lately  taken  it  into  his  head 
V.  "  to  catechise  the  Lord  Mat/or  respecting  his 
LovELL.  (c  lordship's  conduct  to  Spencer  and  Hooper^  the 
**  former  secretary,  and  the  latter  treasurer  to  the 
"  Spencean  society.  Now  we  recollect  that  the 
"  Courier  himself  filled  both  these  offices  to  the 
"  society  called  The  Friends  of  the  People^  in  1793, 
"  and  if  our  memory  fails  not,  we  rather  think  he 
"  had  the  good  fortune  to  pocket  six  or  seven 
"  hundred  pounds  of  money  belonging  to  the 
"  fund  of  that  society.  This  to  be  sure  hap- 
*«  pened  before  he  betrayed  his  friends,  and  per- 
"  haps  before  even  his  treachery  was  suspected. 
"  Either  of  the  Lords  E — ,  or  G — j  could  throw 
"  much  light  on  this  subject,  and  it  was  certainly 
"  rumoured  at  the  time,  that  some  steps  of  a  legal 
"  kind  were  in  agitation  to  compel  the  Courier  to 
"  disgorge  the  money  ;  now,  whatever  may  be  the 
"  other  sins  of  Spencer  and  Hooper ^  we  have  not 
heard  that  they  can  be  charged  with  betraying 
their  employers  and  seizing  the  common  fund." 
In  the  progress  of  the  cause,  Mr.  Tiemey  was 
called  as  a  witness,  and  the  counsel  for  the  plain- 
tiff were  proceeding  to  examine  him  for  the  pur- 
pose of  falsifying  the  assertions  in  the  alleged 
libel. 

Lord  Ellenborough.  —  I  cannot  allow  him  to 
be  called  for  the  purpose  of  falsifying  the  asser- 
tions complained  of.  There  is  no  plea  of  justi- 
fication on  the  record,   and  therefore  I  can  no 

more 


cc 
« 
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more  hear  a  falsification  on  the  one  side,  than  a      1817. 
justification  on  the  other.  Stuart  ' 

Marryatt  iox  the  plaintifi)  afterwards  tendered  ^^vell. 
in  evidence  subsequent  publications  by  the  de- 
fendant in  the  Statesman  newspaper  ;  these  he  con- 
tended were  admissible,  to  shew,  qxio  animo^  the 
defendant  published  the  paragraphs  in  question; 
they  would  have  been  admissible  in  that  point  of 
view,  in  case  of  an  indictment,  and  were  equally 
so  (he  contended)  in  the  case  of  an  action  ;  they 
were  not  he  said  in  themselves  substantively  action- 
able. 

Lord  Ellei^borough.  —  No  doubt  they  would 
be  admissible  in  the  case  of  an  indictment,  and 
so  they  would  here  shew  the  intention  of  the 
party  if  it  were  at  all  equivocal,  but  if  they  be  not 
admitted  for  that  purpose,  they  certainly  are  not  ad- 
missible for  the  purpose  of  enhancing  the  damages. 

The  evidence  was  accordingly  rejected. 

'  Scarlett  for  the  defendant,  in  the  course  of  his 
address  to  the  jury,  referred  to  the  case  of  Heriott 
V.  Stuart (a)^  where  it  had  been  held  that  an  action 
is  not  maintainable  by  one .  editor  of  a  newspaper 
against  another  for  mere  vulgar  abuse,  unless  it 
operated  so  as  to  afiect  the  sale  of  the  paper ;  and 
he  contended  that  the  present  publication  was  not 
libellous,  since  great  part  of  it  related  merely  to  a 

{a)    I  Esp.  437* 

supposed 
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1817.      supposed  change  of  opinions  on  the  part  of  the 

*^  o  ^         plaintiff,  and  it  ought  not  be  imputed  to  any  man 

V.         as  a  crime,  that  he  had  changed  his  opinions. 

Lov£LL.     The  editor  of  a  newspaper  might  at  one  period  of 

his  life  be  of  opinion  that  one  political  line  was 

right,  and  afterwards  change  that  opinion. 

With  respect  to  the  latter  part  of  the  publication, ' 
he  contended  that  the  writer  merely  contemplated 
such  conduct  on  the  part  of  the  plaintiff  as  might 
subject  him  to  a  civil  action,  and  to  say  that 
a  man  had  withheld  money  until  it  became  neces- 
sary to  commence  an  action  in  order  to  recover 
it,  was  very  difierent  from  sa}dng  that  he  had 
embezzled  it. 

Lord  Ellenborough  informed  the  jury  that  the 
publication  contained  two  passages  which  were  par- 
ticularly the  subjects  of  complaint.  In  the  first,  the! 
plaintiff  was  described  as  the  prostituted  Courier; 
and  his  full-blown  baseness  and  infamy  were  re* 
presented  as  holding  him  fast  to  his  present  con- 
nections, and  preventing  him  from  forming  new 
ones.  It  was  certainly  competent  to  one  public 
writer  to  criticise  another,  exerting  his  talents  in 
all  the  latitude  of  free  communication  belonging  to 
a  public  writer  and  so  it  appeared  to  Lord  Kentfon 
in  the  case  of  Herriot  v.  Stuart.  That  the  opi- 
nions  and  principles  of  a  controversial  writer 
were  open  to  criticism  and  ridicule  in  the  same 
way  as  those  of  any  other  author ;  but  that  the 
privilege  did  not  extend  to  calumnious  remarks 
on  the  private  character  of  the  individual.     In 

that 
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that  respect  the  editor  of  a  newspaper  enjoyed  the       1817. 
rights  of  protection  in  common  with  every  other     stuart 
8i^ect«  V. 

Since  then  the  defendant  in  this  case  had  stigma-  ^^•"- 
tized  the  plaintiff  as  the  venerable  apostle  of  tyranny 
and  oppression,  and  as  a  man  whose  full-blown  base- 
ness and  infamy  held  him  fast  to  his  present  con^ 
nectionst  because  they  left  him  without  the  power  of 
forming  new  ones ;  in  all  this,  he  undoubtedly  had 
overstepped  the  limits  which  had  been  drawn,  and 
by  which  his  conduct  ought  to  have  been  regulated. 

But  there  was  another  part  of  the  publication  re- 
lied OD,  in  which  the  allied  libel  charged  the  plain- 
tiff with  misconduct  in  respect  of  a  pecuniary  trust, 
when  he  was  acting  in  the  capacity  of  secretary. 

His  Lordship  afterwards  intimated  his  opinion, 
tjiat  this  charge  against  the  plaintiff  did  not  merely 
mean  that  he  had  received  so  much  money,  on 
account  of  which  he  was  liable  to  an  action,  but 
was  rather  to  be  understood  as  a  charge  of  em- 
bezzlement ;  for  it  was  stated,  that  it  was  certainly 
rumoured  at  the  time,  that  some  steps  of  a  l^al 
kind  were  in  agitation  to  compel  the  man  of  the 
Courier  to  disgorge  the  money.  The  term  <fo- 
gwge  was  certainly  an  offensive  one,  and  if  the 
jury  were  of  opinion  that  fraud  was  meant  to  be 
imputed  to  the  plaintiff  in  the  latter  passage,  on  that 
ground  also  they  ought  to  find  for  the  plaintiff 

Verdict  for  the  plaintifl^  damages  100/. 

Manyatt,  Qumey^  Curwood^  and  C?Uiiy  for  the 
plaintiff. 
Scarlett  for  the  defendant. 

TOL.  U.  H 
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^       ^  '    '  Thompson  v.  Osborne. 

May  31. 

f deifei^t'^  'JpHIS  was  an  action  of  assumpsit  by  a  seama» 

pay  a  debt  by  -     to  recovet  wages,  in  respect  of  a  voyage  ta 

w£^^"-''  iRt^wfl  and  back  again,  in  the  year  1800;  the 

able  is  fuffi-  plaintiff  and  the  rest  of  the  crew  having  been 

cient  to  take  a  arrested  during  their  stay  in  Russia,  and  sent  by 

•tatute  of'uini!  *^®  Emperor  Paul  into  the  interior  of  the  coun- 

tations,  with^      try.  (fl) 

^tbemg  *  ^^^  declaration  contained  several  special  counts 
given,  or  of  the  Stating  the  circumstanccs,  and  also  counts  in  in- 
*/y  °  ^  ®     debitatus  assumpsit  for  work  and  labour.     Pleas 

the  general  issue  and  the  statute  of  limitations. 
:  The  plaintiff  relied  in  the  first  instance  on  a  let- 
ter written  by  the  defendant,  dated  March  SSd, 
1804,  in  which  he  stated  that  tbe  question  <;on- 
cerning  the  right  to  wages  under  the  circumstances 
of  the  case,  was  then  pending  in  the  House  of 
Lords  (^Beale  v.  Thompson)  and  that  if  that  case 
should  be  decided  against  the  defendant,  all  the 
wages  due  would  be  paid.  A  copy  of  the  judg- 
ment for  the  plaintiff  in  the  case  before  the  House 
6t'  Lords  was  produced. 

Marryntt  for  the  defendant,  objected  that  the 
special  counts  alleged  an  absolute  contract,  and  not, 
a  conditional  one,  such  as  was  proved  in  evidence. 


Gumey  for  the  plaintiff,  contended  that  he  wasr 

(a)  See  Bealt  v.  Tbompioui  3  Bos.  &  PalL  405.  4  East,  546* 

enUtled 
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>dd: 


entitled  to  recover  on  the  common  counts  for  work 
and  labour,  as  in  Delamainer  v.  Winteringham^  (a) 
and  to  take  the  case  out  of  the  statute  of  limita- 
tions, it  was  proved  that  in  the  preceding  Aprils 
ad  application  had  been  made  to  the  defendant  for 
payment,  and  that  the  defendant  had  there  stated, 
that  he  was  in  embarrassed  circumstances,  but 
that  if  time  were  given,  he  would  pay  the  debt  by 
instalments. 


1817. 


Thompson 
Osborne. 


Marryatt  objected  that  the  promise  was  merely 
a  conditional  one,  to  pay  by  instalments  if  time 
should  be  given,  but  — 

Lord  Ellenbobough  was  of  opinion,  that  a  pro- 
mise to  pay  the  debt  by  instalments  was  sufficient 
to  take  the  case  out  of  the  statute. 

Verdict  for  the  plaintifil 

Gurney^and  Clutty  for  the  plaintiff. 

Marryatt  for  the  defendant.  ^ 

(a)  4  Campb.  1 86.-  ^ 


In  Davis  v.  Smiib,  4  Esp.  $6* 
Lcrd  Kenjon  heldy  that  a  condi- 
tKMial  promise  by  a  party  to  pay  the 
debt  when  he  should  be  aMe*  cid 
act  take  the  case  out  of  the  Statute 
of  limitatioiiSy  and  that  in  such 
dMey  the  plaintiff  could  not  recover 
until  the  defendant  was  of  suffi- 
cient ability  ;  but  it  seems  now  to 


be  held,  that  the  effect  of  the  sta- 
tute is  to  raise  a  presumption  from 
lapse  of  time,  that  the  dsbt  has 
been  satisfied,  and  consequently,  its 
operation  may  be  defeated  by  any 
declaration  or  acknowlegementythat 
the  dd>t  has  not  been  satisfied, 
which  is  sufficient  to  rebut  th^t 
presumption. 


.«/ 


«.  •    4        •    «     J 


\*i 
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I3^Y.  Hancock  t;.  Clay. 

A.  tngagM  to  T^HIS  was  an  action  on  a  bond  by  the  defendant, 
iBdemntfy  B.  -^  to  indemnify  the  plaintiff  against  certain 
dS^m  a!*^  claims  upon  which  the  plaintiff  was  liable,  jointly 
and  B.  to  c.     with  one  Knowles. 

B.!'mh^^  The  plaintiff  and  Knowks,  being  partners, 
c.  74A  and  c.  agreed  to  determine  their  copartnership,  and  it 
^^ToTh^m  ^**  (i^ter  flfia)  stipulated  between  them,  that 
A.withoutpay-  Kfiowles  shovld  pay  all  the  debts  due  from  the 
mrot  of  there-  fy^   j^j,j  ^1^^  defendant  and  Knowles  entered  into 

Buunder  of  hif 

ddrt;  and  c.  a  boud.  Conditioned  for  the  payment'  of  such  debts 

ST^h^^  as  were  mentioned  in  a  schedule  annexed  to  the 

A.  is  lia-  deed,  and  to  indemnify  the  plaintiff  against  thenu* 

bie  to  B.  on  Xhc  causc  of  cofuplaint  in  the  present  action  was. 


nent'^^     ^^^  Knowks  and  the  defendant  had  not  indemni- 
demnify  him.    fied  the  plaintiff  against  certain  debts  specified  in 

the  schedule,  as  due  to  Parkcs  and  to  Humphries 

respectively. 

Many att  for  the  defendant  contended,  that  with 
respect  to  the  proceedings  ^t  the  suit  of  Parkes. 
the  plaintiff  was  not  entitled  to  recover,  because 
the  arrest  of  the  plaintiff  by  Parkes  was  attributable 
to  his  own  conduct  alone.  He  stated,  that  the 
debt  specified  in  the  schedule  as  due  to  Parkes^ 
amounted  to  50/.  only,  but  that,  in  fact,  the  sum 
of  74/.  was  due  to  Parkes  from  the  firm  ;  and  that 
the  defendant  ^had  offered  to  pay  the  501  provided 
the  plaintiff  would  pay  the  remaining  24/.;  but 
Uiat  Parkes  had  re&sed  to  take  the  50/.  and  the 

9  plaintifl^ 
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I 

plaintiil^  preferring  to  be  arrested,  in  order  that  he       1817. 
might  have  a  cause  of  action  against  the  defendant,  '  hanWk  ^ 
haa  refused  to  pay  the  24/.  v. 


Clat. 


Lord  Ellenborouoh.  —  The  obligation  is   to 

discluu^e  all  debts  due  and  owing,  the  particulars 

of  which  are  set  forth  in  the  schedule,  the  debts 

are  erroneously  stated  there,  and  the  SOL  specified 

there  cannot  be  separated  from  the  remainder,  and 

as  long  as  it  subsisted  as  a  ground  for  arresting  the 

plaintifi;  he  was  entitled  to  insist  on  the  indemni^. 

If  the  plaintiff  wantonly  incurred  the  arr&t  by  his 

Own  misconduct,  it  should  have  been  pleaded  that 

he  was  not  damnified,  except  through   his  own 

da&ult. 

Verdict  for  the  plaintiff. 

Scarktt  and  Jones,  for  the  plaintiff. 
Mamatt  and  Puller,  for  the  defendants. 


Maebtatts  v.  White.  Jun«  3* 

nPHIS  was  action  upon  a  promissory  note  given  Securiq^TiDi; 
^    by  the  defendant,  as  the  surety  for  flour  to  ^^J^ 
be  delivered  to  one  MouldSf  his  son4n-law,  by  the  goods  to  be 
plaintiff,  who  was  a  dealer  in  flour.  "^''^,*L? 

nor  in  respect 
of  a  pre^nously  existing  debt,  goods  are  sidMequently  suppSed,  and  paymenu  are  horn 
tinie  to  time  made  by  the  principal*  in  respect  of  some  of  which  discount  it  allowed  for 
pivmpt  ptymcnt,  it  it  to  be  inftritdin  fmrnr  of  the  siuety»  thtt  all  these  payments  weic 
intended  in  UqnidaiioD  of  ^bktter  accovnt, 

H  d  At 
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t 

^^V?*  At  the  time  the  note  was  given,  it  was  stipa- 

MarrVatts  ^^ted,  that  it  should  operate  as  a  security  for  such 
V.  goods  as  should  afterwards  be  delivered,  and  not 
Whitb.  Ujj.  ^  jgijj.  ^hicjj  |.|jgjj  existed.  Flour  had  been  sub- 
sequently delivered  to  the  amount  of  239/.  16^«  ^d. 
;and  the  sum  of  209/*  18««  had  been  paid  bjr 
MouldSf  and  the  only  question  was,  whether  the 
sums  which  had  been  paid  were  to  be  considered 
as  paid  in  liquidation  of  the  old  or  new  account. 

On  the  part  of  the  plaintiff  it  was  contended, 
that  since  no  application  had  been  made  by 
Moulds  himself,  the  plaintiff  was  at  liberty  to 
apply  the  payments  to  the  old  account. 

^  Oh  the  other  hand-  it  was  proved,  that  the  usual 
term  of  credit  upon  sales  of  flour  was  three  months, 
and  that  discount  was  allowed  for  earlier  pay- 
ments ;  and  that  in  some  instances.  Moulds  had, 
in  fact,  made  payments  before  the  time  of  credit 
had  expired,  and  discount  had  been  accordingly 
allowed. 

Lord  EllenBorough. — I  think  that  in  fevour  of 
a  surety,  such  payments  are  to  be  considered  as  paid 
tin  the  latter  account.  In  some  instances  the  pay- 
ments were  immediate,  and  in  others  before  the 
time  had  expired,  within  which  a  discount  was  al- 
lowed, ea:  plurims  disce  omnes.  Where  there  is 
nothing  to  shew  the  animus  solventis  the  payment 
[  "'.'  may  certainly  be  applied  by  the  party  who  receives 

'     ^  the  money.    The  payment  of  the  exact  amount  of 

goods 
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goods  previously  supplied  is  irrefragable  evidence       1817. 
to  shew  that  the  sum  was  intended  in  payment  of  \^ 

.  luARRY'ATTS 

those  goods,  and  the  payment  of  sums  within  the         v. 
time  allowed  for  discount,  and  on  which  discount     White: 
has  been  allowed,  affords  a  strong  inference,  in  the 
absence  of  proof  to  the  contrary,  that  it  was  made 
in  relief  of  the  surety. 

Verdict  accordingly. 

Scarlett  and  StepJien^  for  the  plaintiff. 
Marry att  for  the  defendant.  - 

r 

See  vol.  i.  153.  Phmer  v.  Longt  and  the  cases  there  cited. 


LEGOfiTT  V.  Cooper. 

"THIS  was  an  action  of   assumpsit  brought  to  Goods  haviog 
recover  the  sum  of  196/.  19*.  Qd.  as  the  stipu-  l5J^^j^°„t 
lated  price  of  a  quantity  of  hops  sold  by  the  plaintiff  by  sample,  at 
to  the  defendant  *  !^P^ 

rrtt        II*  1  •      P"c*»  he  can- 

The  declaration  contained  the  usual  counts,  in  not,  after  pay 
indebitatus  assumpsit.   The  defendant  had  paid  into  »wtof  money 

,  ■  into  court,  in 

court  the  whole  amount  of  the  debt  except  \5l.        an  action  of 

imUbitattu  at" 

Marry attfov  the  defendant  stated,  that  he  was  upon  any  de- 
in  a  situation  to  prove,  that  the  hops  delivered  ^^^  "*  ^« 
did  not  answer  the  sample  according  to  which  they  bythe'payment 
had  been  sold,  that,  on  the  contrary,  three  different  of  money  into 
kinds  of  hops  had  been  included  in  ev.^ry  9ack.      mitrthe  ori^ 

ginal  contract* 
If  a  purchaser  mean  to  insist  on  such  an  objection,  he  ought  to  return  the  goods. 

H  4  Lord 
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1817.  Lord  Ellenbobough    intimatedy  that  by  th^ 

LsoGBTT  *  P*JTnent  of  moDey  into  court,  the  defendant  had 
V.         pi:ecladed  himself  from  going  into  such  evidence. 

COOPBS. 

Marry att  contended  that  the  defendant  was  en- 
titled on  a  quantum  meruit  to  go  into  this  evidence. 
Notice,  be  said,  had  been  given  soon  after  the 
delivery,  of  the  defective  quality  of  the  hops,  and 
a  communication  had  taken  place  on  the  subject 
of  making  a  reasonable  abatement,  and  no  appli- 
cation had  been  made  for  a  return  of  the  hcqps, 
and  that  according  to  the  course  of  the  trade,  an 
abatement  ought  to  he  made. 

Lord  Ellenborough.  —  If  the  defendant  had 
meant  to  make  his  stand  upon  this  objection,  he 
ought  to  have  made  it  earlier,  and  not  have 
paid  money  into  court,  the  effect  of  the  objection 
is  to  avoid  the  contract  altogether,  but  by  the 
payment  of  money  into  court  he  has  admitted  it. 
He  has  lost  the  ground  of  defence  upon  which, 
perhaps,  he  might  otherwise  have  insisted,  by  neg- 
lecting to  make  the  objection  in  proper  time,  and 
return  the  goods.  If  there  is  no  contract  for  the 
sale  of  the  goods  at  the  stipulated  price,  there  is  no 
contract  upon  the  quantum  meruit  for  goods  scid 
and  delivered. 

Verdict  for  the  plainti£^  damages  16L  Os.  Sd^ 

Gumey  and  Chitty  for  the  plaintiff. 
Marry aXt  for  the  defendant. 
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Lano  v.  Nbale.  1817. 


^HIS  was  an  action  of  special  assumpsit.    The  a  contnct  u 
declaration  stated  that  the  defendant  had  sold  ^^^^. 
to  the  plaintiff,  a  certain  ship  with  forty  tons  of  a  shiin  ind  a 
iron  kintlage  for  a  large  sum  of  money,  to  wit,  qu^^i^  ^ 
the  sum  of  1500/1,  and  alleged  by  way  of  breach,  r^^tfaAmTof 
that  there  were  not  forty,  but  only  seven  tons  of  ^^^u  but 

1  •    .  1  eventually  a 

*">«lge.  biUoftaleis 

It  appeared  that  the  ship  in  question  having  executed  of 
been  oflfered  for  sale,  and  the  plaintiff  wishing  to  Jll^^^i 
become  the  purchaser,  a  conditional  contract  had  her  ttoreiyacc. 
been  entered  into  between  the  defendant  and  the  f  ^^  '^ 

form.     In  an 

plaintiff's  agent  to  the  following  effect :  —  Bought  action  of  at- 
of  Neak,  on  the  account  of  Petb-o  Lano,  wmpwtanthe 

the  I^ench  buUt  brig  the  Tnton,  with  her  stores.  SplJLt. 
boats,  and  forty  tons  of  iron  kintlage,  to  be  put  **^»  ^^  ^ 
into  dry  dock  by  the  seller,  for  the  sum  of  1600/.  ^e  kintu^, 

the  bill  of  lak 

Marryatt  for  the  plaintiff,  was  proceeding  to  go  "J^J^°that 
into  evidence,  to  shew  that  after  the  vessel  had  oui  be  con- 
been  put  into  a  dry  dock  by  the  defendant,  it  wad  u-jnoiy^on  Ar 
discovered  that  her  coppers  were  deficient,  and  parties,  and 
that  an  abatement  in  the  price  had  been  made  on  *^^f^L^ 

*  cannot  fecovtr 

that  account.  But  upon  its  being  objected  that  the 
bill  of  sale  must  be  considered  as  the  final  contract 
by  which  the  parties  were  bound,  the  bill  of  sale 
WW  produced,  from  which  it  appeared  that 
<*  Bichard  Neak,  in  consideration  of  the  sum  of 
1500L  to  him  paid  by  Pedro  Lano,  had  sold  to  the 

latter 


Neale. 
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1817.  latter  all  the  ship  or  vessel  called  the  Triton^ 
Lano  lately  condemned  as  prize,  but  then  in  the  river 
V.  Thames^  with  all  her  stores,  tackle,  apparel,  &c.  in 
the  usual  form,  without  making  any  mention  of 
iron  kintlage. 

It  appeared  that  the  iron  kintlage  was  a  species 
of  ballast,  and  that  in  fact  1500/.  had  been  paid. 

Scarlett  for  tlie  defendant,  contended  that  the 
bill  of  sale  being  the  final  contract  between  the 
parties,  was  the  only  contract  that  could  be  con- 
sidered in  that  action,  and  that  contract  made  no 
mention  of  any  iron  kinUage.  That  the  reduction 
of  the  original  amount  of  the  purchase  money 
from  1600/.  to  1500/.,  might  be  accounted  for  on 
the  supposition  that  the  parties  to  the  latter  con- 
tract, had  agreed  that  the  iron  kintlage  should  be 
left  out. 

Marryatt  for  the  plaintiff,  contended  that  the 
bill  of  sale  was  not  inconsistent  with  the  contract 
for  kintlage ;  it  might  be  considered  as  part  of  the 
stores  of  the  vessel,  and  it  was  in  fact  as  necessary 
as  boats  or  oars.  He  said  that  he  was  prepared  with 
documentary  evidence,  to  shew  why  the  abate- 
ment had  been  made,  and  that  it  had  in  fact  been 
made  on  account  of  a  defect  in  the  bottom  of  the 
vessel,  but  — 

Lord  Ellenborough  was  of  opinion,  that  the 
only  contract  which  could  be  considered  was  the 
final  contract  contained  in  the  biU  of  sftle.      This 

1  made 
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made  no  mention  of  any  kintlage,  and  it  could  not 
be  considered  as  part  of  tlie  ship  or  necessar}'  stores, 
since  common  ballast  might  have  been  used,  and 
that  the  contract  could  not  be  divided  into  dif- 
ferent branches  by  means  of  evidence,  so  as  to 
retain  the  original  contract  with  respect  to  the 
kintlage,  and  to  apply  the  latter  and  final  contract 
to  the  ship  alone. 

The  plaintiff  was  accordingly  nonsuited. 

Marry att  and  BoUand  for  the  plaintiff. 
Scarlett  and  Campbell  for  the  defendant. 


107 


1817. 
Land 

Nealb. 


Gale  and  Another  v.  Leckie. 


T^HIS  was  an  action  of  special  assumpsit,  to  A.  agrees  to 
recover  damages  against  the  defendant,  for  r*nttnuacript 
refusing  to  proceed  in  the  publication  of  a  literary  ^^i^  to  be 
work  which  he  had  undertaken.  STprofits  of' 

The  plaintiffs  were  booksellers  and  publishers,  which  are 
and  the  defendant  had  entered  into  a  written  con-  ^^^    g^ 
tract  with  them,  in  which  it  was  recited  that  the  may  maintain 
defendant  had  then  ready  for  the  press,  a  work  to  ^J^^^^j^ 
be  entitled,    **  An   Historical    Inquiry  into  the  for  re^'osing  to 
Balance  of  Power  in  Europe  ;"  and  it  was  agreed  '"pp^^  ^* 

*  '  *^  manuscnpt* 

that  this_  work  should  be  published  at  the  sole  For  thb  u  not 

an  action  for 
partnenhip  profitf»  but  for  refusing  to  contribute  the  labour  o  the  defendant  towards  the 
attainment  of  profits.      It  would  be  a  good  defence  to  such  an  actiouf  to  shew  that  the 
intended  publicttion  was  of  an  iUegal  nature,  but  this  is  not  to  be  jsresumed,  the  work 
itidfnol  being  prodticed* 

expence 
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JtBlT* .     eiqpence  of  the  plaintifik,    and  that  the  profits 

Gale      «hould  be  divided  between  the  author  and  pub- 

aod  Another  lishers ;  that  the  defendant  should  supply  the  plain- 

Le^we.  *^  T"*  ^^  manuscript,  and  that  in  case  the 
plaintifli  should  decline  to  publish  a  seccmd 
edition,  the  defendant  should  be  at  liberty  to  do 
so  without  the  [daintifik'  interference. 

It  appeared  that  the  work  of  printing  went  on 
to  the  extent  of  336  pages,  when  the  defendant 
declined  to  supply  any  further  materials,  sigmfy- 
ing  upon  one  occasion,  that  his  incarcerathn  would 
be  the  consequence  of  his  completing  the  con- 
tract, and  upon  another,  he  assigned  a  ludicrous 
reason  for  refusing  to  proceed,  saying,  that  he  was 
apprehensive  of  a  prosecution  by  the  Pope. 

ScoarJett  for  the  defendant,  objected  that  the 
action  was  not  maintainable,  since  it  was  brought 
by  one  partner  against  another,  in  order  to  recover 
partnership  profits. 

Lord  Ellenborough.  —  I  cannot  accede  to  this 
objection ;  the  action  is  not  brought  against  t^ 
defendant  to  recover  partnership  profits,  but  for 
not  contributing  his  labour  towards  the  attain- 
ment  of  profits  po  be  subsequently  divided  between 
the  parties.  I  have  known  similar  actions  brought 
in  several  cases,  for  instance,  actions  for  not 
entering  into  partnership  according  to  an  agree- 
ment. 

Scarlett  afterwaxds  addressed  the  jury  on  the  wdb* 

ject 
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ject  of  damages,  observing  on  the  difficulty  of  their       1817. 
calculating  damages  for  the  supposed  loss  of  con-  ^^^ 
tingent  profits,  and  insisting  also  that  no  damages  ud  Another 
could  be  recovered  against  the  defendant  for  refus-     t^kib. 
ing  to  publish  that  which  he  deemed  to  be  illegal, 
since  the  plaintiffs  could  not  be  considered  as  en- 
titled to  any  legal  interest  in  an  illegal  publication* 

Lord  Ellenborough  after  stating  to  the  jury 
the  nature  of  the  contract  between  the  parties, 
said  —  You  have  been  addressed  by  the  counsel  for 
the  defendant  on  the  subject  of  profits  which  have 
been  represented  as  visionary,  but  is  not  the  per? 
•on  who  contracted  to  supply  the  materials,  bound 
to  proceed  with  the  work  in  order  to  ascertain 
whether  he  can  realize  such  profits ;  by  his  refusal 
he  puts  it  out  of  the  power  of  the  party  with 
whom  he  contracts,  to  derive  any  profits,  and  the 
contract  was  entered  into  on  the  supposition  that 
the  work  would  be  profitable.  —  The  defendant 
wrongfully  withdraws  himself  from  the  perform^ 
ance  of  his  contract ;  whether  in  consequence  an 
injury  has  been  sustained  by  the  plaintiffs,  to  the 
amount  contended  for,  is  for  your  consideration. 
He  says,  that  he  withdrew  himself  that  he  might 
not  subject  himself  to  a  prosecution,  but  without 
proof  to  the  contrary,  it  is  to  be  presumed  that  the 
composition  was  innocent,  if  indeed  it  had  been  of 
a  different  nature,  he  might  have  founded  his 
defence  upon  that  ground ;  he  might  have  said,  I 
now  feel  convinced  that  this  work  cannot  be  com*  ) 
mitted  to  the  press  with  safety,  that  it  is  not  a 

proper 
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^^^^\      proper  one  for  me  to  publish,  or  for  you  to  print ; : 
Gale       ^^^  ^  ^^'^  pause  and  will  proceed  no  further  in  • 
xhd  Anoilief-  that  which  will  place  both  of  us  in  peril ;  but  are 
LicKfs.^     y^^^  to  assume  all  this  without  evidence  when  the* 
work  itself  might  have  been  submitted  to  you?    , 
•  On  the  one  hand  you  are  called  upon  to  assume 
that  this  work  would  have  produced  certain  profit j 
on  the  other  you  are  desired  to  take  for  granted, 
that  dangerous  consequences  would  have  resulted 
from  pulblicatidn,  and  the  defendant  insists  that 
he  was   not  bound  to  publish   that  which  was 
noxious  and  illegal ;  but  the  work  itself  might  have 
been  produced,  and  you  cannot  presume  all  this, 
when  you  might  have  had  positive  evidence  of  the 
fact ;  in  the  absence  of  that  proof,  you  ought  not 
to  form  such  a  presumption,  and  therefore  this 
ground  of  defence  fails.     The  main  question  there-' 

*       ■  •  ■  • 

fore  for  your  consideration  is  the  amount  of  thfe 
damages ;  you  will  no  doubt  indemnify  the  plain- 
tifls  against  the  expences  which  they  have  in- 
curred in  paper  and  in  printing ;  it  is  a  waste  of 
time  to  say,  that  to  this  they  are  entitled  in  thte 
strictest  justice..  The  sum  of  90/.  has  been  stated 
by  the  witnesses  as  the  amount  of  the  profit  which 
would  probably  have  been  derived  from  tke  first 
edition,  and  it  is  doubtful  whether  it  would  have 
reached  a  second. 

The  j^ublication  was  to  have  been  at  the  entire 
risk  of  the  plaintiffi,  they  might  have  incurred 
a  loss,  but  the  defendant  could  not.  — Afler  some 
further  comments  by  his  Lordship  upon  the  evi- 
dence, the  juFy  fi^und  a  verdict  tor  the  plaintifij 

damages 
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dapiagcs   156L  lO^.,   being  50/.   more  than  the      isn. 
amount  of*  the  paper  and  printing.  Gaiue 

'    and  Another 

Oumey  and  Puller  for  the  plaintiff.  •».  ; 

Lbckie. 
Scarlett  and  Denman  for  the  defendant. 


GUILDHALL. 


Rex  v.  Wooller. 

T*WO  informations  had  been  filed  against  the  ^^  general  tlic 
defendant  for  the  composing  and  publishing  fhr^ur^^to  the 

of  two*  libels.  verdict  pro- 

After  the  summing  up  by  Abbott,  J.,  on  the  trial  T""""*  ^^"^^ 

,  '^        ,  ,  Jtoretnan  in 

of  the  first  information,  the  jury  retired  to  con-  their  presence 
sider  of  their  verdict,  and  the  second  information  ^^^^e^"?'" 
came  on  to  be  tried.     During  the  second  trial  the  siveiy  inferred. 
first  jury  returned,   and  the  door  upon  the  left     ^^  °°  *®- 
liahd  side  of  the  Judge  was  opened  to  admit  them,  any  case  be 
As  soon  as  the  reply  was  finished,  the  names  of  admitted  to 
the  first  jury  were  all  called  over,  and  each  of    BuTtfaU 
them  answered,  but  the  box  being  occupied  by  the  jury  were 
the   second  jury,  the  foreman  and  three  other  wteH^ict 
jurymen  only  appeared  in  view  of  the  court,  the  of  guilty  wa» 
others  answering  to  their  names  from  a  small  rdom  ^|i\^ef^ 
behind  the  Judge's  seat,  and  separated  from  the  uncertain 
codrt  by  a  wooden  partition.    The  foreman  upon  ^jJ^ht^^AT 

▼enfict  pfonounced  By  the  Torenuui,  the  Court  irill  with  the  consent  of  the  defendant 
gitnt  a  new  trial. 

.  the 
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1817.  the  usual  question  being  put  by  the  oflfeerof  the 

^^  court,  answered  that  they .  found  the  defendant 

V.  guilty,  but  that  three  of  the  jurymen  wished  to 

WooLLBR.  ^^^  something. 

Abbott,  X,  said  that  he  could  not  hear  any  state- 
ment by  part  only  of  the  jury,  that  the  verdict 
must  be  the  verdict  of  all ;  and  that  if  they  chose 
to  return  a  qualified  verdict,  he  was  ready  to  re- 
ceive it,  and  his  Lordship  then  asked  in  an  audiblie 
voice,  whether  they  were  all  agreed  in  their  ver^ 
diet  of  guilty,  the  foreman  answered,  that  they 
were,  and  nq  dissent  was  expressed  by  any  of  the 
jury,  and  the  verdict  was  recorded.  His  hordtinp 
then  proceeded  to  sum  up  the  evidence  to  the  jury 
in  the  second  cause ;  and  after  the  jury  had  retired 
in  order  to  consider  of  their  verdict :  — 

Chitti/  on  behalf  of  some  of  the  jury,  stated  to 
the  Court,  that  they  did  not  all  concur  in  the  ver* 
dict^  but  wished  it  to  be  received  with  some  qua- 
lification, that  they  could  not  get  into  the  court 
when  the  verdict  had  been  given,  and  had  not 
heard  what  had  passed. 

His  Lordship  said,  that  the  verdict  having  been 
given,  it  appeared  to  him  that  he  could  not  do  any 
thing  sitting  there ;  and  that  it  would  be  extremdy 
dangerous,  after  the  jury  had  retired  from  the  bar, 
to  receive  sudi  a  communication,  and  he  there- 
fore thought  that  he  could  not  in  any  way  in- 
terfere. 

Imme- 


WOOLUOL* 
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Immediately :  after  the  judges  of.  the  Court  of      1817. 
Kiog's  Bench  had  taken  their  seats  upon  the  first        i(^   " 
day  of  the  ensuing  term,  Abbott,  J.,  stated  the    _^  «• 
preceding  facts,  adding,  that  since   all  the  jury 
were  not  in  court  at  the  time  when  the  verdict  was 
delivered,  it  was  possible  that  all  the  jury  might 
not  have  heard  what  passed. 

After  a  short  conference  amongst  the  judges  — 

Lord  Ellenborough  said :  The  Court  can- 
not, according  to  established  form  and  prece- 
dent, receive  the  affidavit  of  a  juryman  in  any 
case ;  but  the  reason  is,  that  in  general,  from  the 
circumstances,  it  must  be  intended,  that  the  ver- 
dict was  given  with  his  assent,  and  his  assent  must 
be  inferred  from  his  having  consented  that  the  fore- 
man should  deliver  the  verdict  which  is  delivered  in 
his  hearing.  The  doubt  in  this  case  is,  whether  all 
the  jury  did  hear  what  was  said  by  the  foreman 
on  their  behalf;  they  were  not  all  within  sight, 
and  therefore  we  have  not  the  ordinary  means  in  this 
instance  which  exist  in  others,  of  knowing  that 
the  jury  assented  to  what  was  propounded  on  their 
behalf  by  the  foreman.  This  distinguishes  .  the 
present  case  from  those  which  usually  occur,  where 
every  individual  of  the  jury  hears  what  is  said,  and 
has  it  in  his  power  to  dissent;  there  the  evidence 
is  complete,  that  he  knew  what  passed,  and 
his  not  dissenting  is  conclusive  to  shew  his  appro- 
bation of  the  verdict.  These  means  in  this  case 
seem  to  be  wanting,  and  therefore  it  is  proper  to 

VOL.  II.  r  consider 
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1817.      consider  whether  the  defendant   should  not  be 
allowed  to  have  a  new  trial  if  he  be  so  disposed. 

Shepherd^  A.G.,  suggested  to  the  Court,  whether 
the  fact,  that  some  of  the  jury  did  not  hear  the 
verdict  pronounced,  should  not  be  stated  by 
affidavit. 

Lord  Ellenborough.  —  The  Court  think  that 
they  are  shut  out  from  acquiring  any  knowledge 
of  the  fact  by  means  of  an  affidavit  From  the 
statement  made  by  the  learned  judge  who  tried 
the  cause,  it  appears  that  the  verdict  was  given 
under  circumstances  which  render  it  doubtful 
whether  the  usual  assent  was  given  by  all  the  juiy 
to  the  verdict  delivered  by  the  foreman.  The 
danger  would  be  infinite  if  an  affidavit  could  be 
received  from  a  juryman  for  the  purpose  of  setting 
aside  a  verdict. 

Batlet,  J.  —  I  concur  entirely  in  every  observ* 
ation  which  has  been  made  by  my  Lord  in  this 
case.  The  jury  were  not  all  in  view  when 
the  verdict  was  given,  and  the  learned  judge 
who  tried  the  cause  has  himself  expressed  a 
doubt  whether  all  the  jury  heard  what  passed, 
and  the  matter  was  mentioned  to  the  Court  at  as 
early  an  opportunity  as  it  could  have  been  with 
decency. 

HoLROYD,  J.  —  I  do  not  see  how  the  Court 
could  with  propriety  proceed  to  pass  judgment 

upon 
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upon  the  defendant  under  the  circumstances  now       1817. 
disclosed.  j^^^ 

V. 

The  Attorney.General  the«  said,  that  he  himself  W^^^*=^- 
moved  for  a  new  trial. 

Lord  Ellenborough.  —  On  the  motion  of  Mr. 
Attorney-General,   and  with  the  consent  of  the  . 
defendant,  let  there  be  a  new  trial. 
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SITTINGS  AT  WESTMINSTER 


1817.  Rex  v.  ZkwEj&  Watson. 

A  witness  in  HPHIS  was  a  trial  at  bar,  upon  an  indictment 
high  treason  b        against   JaTMS   Watson    the    elder    for    high 

descnbed  in  ^^  o 

the  list  deHver-  trcason,  foundcd  upon  the  statutes  25  E.  3.  st.  5. 
ed  to  the  pri.   ^^  2.,  and  the  36  G.  3.  c.  7.  {a) 

•oner  under  '  •    v   y 

the  statute*  as 

lately  **»>^g  John  Crisp  having  been  sworn  as  a  witness  for 
place.  Upon  the  CrowD,  it  was  objected  on  the  part  of  the  de- 
cxamination  of  fendant  that  he  could  not  be  examined,  on  the 
upon  the  voir  gi'ound  that  he  had  not  been  sufficiently  described 
dire,  it  appears  fn  the  Hst  of  witucsscs  delivered  under  the  statute. 

that  he  has  had  rpi 

a  different  and  ^'^^ 

later  place  of  residence»  the  description  is  not  sufficient. 

(a)  The  general  nature  of  the     dence,  will  be  collected  from  the 
chai^  and  complexion  of  the  evi-    indictment  itself » sufficiently  to  ena- 
ble 
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The  witness  was  described  in  the  list  as  "  John 
••  Crispj  lately  abiding  at  No.  3.  Ttflers-court^ 
"  fFardour-street,   in   the  county  of  Middlesex, 


li 


grocer 
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181 7. 


Rex 
Wat»oh. 


Ue  the  reader  to  understand  the 
points  which  occurred  upon  the 
trial. 

9^^UMtx*  BEITREMEM* 
BERED  that  on  Tuesday  next  after 
three  weeks  from  the  Feast  Day  of 
Eatter  in  the  Fifty-seventh  Year  of 
the  Reign  of  our  Sovereign  Lord 
6coi^  the  Third  by  the  Grace  of 
God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King  De- 
fender of  the  Faith  in  the  Court  of 
our  said  Lord  the  King  before  the 
King  himself  at  Westminster  in  the 
County  of  Middlesex  Upon  the 
Oath  of  George  Read  Esquire  &c. 
[^jetting  out  the  names  of  all  the 
GranJ  Jurofj^  Good  and  lawful 
men  of  the  said  County  of  Middle- 
sex now  here  sworn  and  charged  to 
enquire  for  our  said  Lord  the  King 
for  the  Body  of  the  said  County 

k  is  presented  as  followethy  that 
is  to  say 

^©imileeejc  to  Wit  THE  JU- 
RORS for  our  Lord  the  KING 
npon  their  Oath  present  That  AR- 
THUR THISTLEWOOD  late  of 
the  parish  of  Saint  Andrew  Hol- 
bom  in  the  county  of  Middlesex 
gentleman  JAMES  WATSON  the 
elder  late  of  the  parish  of  Saint 
George  Bloomsbury  in  the  same 
county  surgeon  JAMES  WAT- 
SON the  younger  late  of  the  same 
place  surgeon  THOMAS  PRES- 
TON late  of  London  cordv^ainer 
and  JOHN  HOOPER  Ute  of  the 
parish,  of  Saint  Ann  within  the  li- 
berty of  Wtstmtnfter  in  the  said 


county  of  Middlesex  Uboorer  Be- 
ing Subjects  of  our  said  Lord  the 
King  not  having  the  Fear  of  God 
in  their  hearts  nor  weighing  the 
Duty  of  their  Allegiance  but  being 
moved  and  seduced  by  the  Instiga- 
tion of  the  Devil  as  false  Traitors 
against  our  said  Lord  the  King  and 
wholly  withdrawing  the  Love  Obe^ 
dience  Fidelity  and  Allegiance 
which  every  tme  and  faithful  Sub- 
ject of  our  said  Lord  the  King 
should  and  of  right  ought  to  bear 
towards  our  said  Lord  the  King  on 
the  first  day  of  November  in  the 
fifty-seventh  year  of  the  Rdgn  of 
our  said  present  Sovereign  Lord 
Gbobge  the  Third  by  the  Grace 
of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King 
Defender  of  the  Faith  and  on  di- 
vers other  Days  and  Times  as  well 
before  as  after  with  Force  and  Arms 
at  the  parish  of  Saint  James  Clerk- 
cnwell  in  the  county  of  Mid- 
dlesex maliciously  ami  traitoroutlj 
amongst  themselves  and  together 
<witb  divers  other  false  Traitors 
whose  names  are  to  the  said  Ju- 
rors unknown  did  compass  ima^ 
gine and  intend  to mrue  andexeite 
Insurrection  Rebellion  and  War 
against  our  said  Lord  the  King 
qvithin  this  Kingdom  and  to  sub* 
vert  and  alter  the  Legislature  Rule 
and  government  nonu  duly  andhap* 
pily  established  within-  this  King* 
dom  and  to  bring  and  put  cur  said 
Lord  the  King  to  Death  AND 
TO  FULFIL  perfect  and  bring  to 
I  y  Effect 
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"  grocer;"   and  the  statute  7  Ann.  c,21.  ^.14. 

requiring  "  that  when  any  person  is  indicted  for 

"  high  treason  a  list  of  the  witnesses  who  shall  be 

"  produced 


Effect  their  most  evil  and  wicked 
Treason  and  Treasonable  Compass- 
ing   and     Imagination    aforesaid 
They  the  said  Arthur  Thistlewood 
James  Watson  the   elder    James 
Witson  the  younger  Thomas  Pres- 
ton and  John  Hooper  as  such  false 
Traitors  as  aforesaid  on  tlfe  said 
first  day  ^f  November  in  the  fifty 
seventh  year  of  the  Reign  afore- 
ttx\  and  oh  divers  other  Days  and 
Tiihes  as  well  before  as  after  with 
Force  and  Arms  at  the  said  parish 
of  Saint  James  Clierkenwell  in  the 
said  county  of  Middlesex  malici- 
oCisly  and  traitorously  did  assemble 
toieet  conspire  and  consult  among 
themselves  and  together  with  divers 
other  false  Tnutors  whose  names 
ire  to  the  said  Jurors  unknown  to 
devue  arrange   and  mature  Plans 
and  Means  to  subvert  and  destroy 
the  Constitution  and  Government 
of   this  Realm   as   by  Law  esta- 
blished and  to  deprive  and  depose 
our  said  Lord  the  King  of  and  from 
the  Style  Honour  and  King^y.Name 
of  the    Imperial   Crown   of    this 
ReaUn      AND  FURTHER  TO 
FULFIL  perfect  and  bring  to  Ef- 
fect their  most   evil   and  wicked 
TVeason  and  Treasonable  Compass- 
ing   and    Imagination     aforesaid 
They  the  said  Arthur  Thistlewood 
James  Watson  the  elder  James 
Watson  the  younger  Thomas'Pires- 
ton  and  John  Hooper  as  such  false 
Traiton  as  aforesaid  on  the  said 
firtt  day  of  November  in  the  l^ity- 
terenth  year  of  the  ReigA  afore- 


said and  on  divers  other  Days  and 
Times  as  well  before  as  after  With 
Force  and  Arms  at  the  said  parish 
of  Saint  James  Clerkenwell  in  the 
said  county  of  Middlesex  malici- 
ously and  traitorously  did  assemble 
meet  conspire   consult   and  agree 
among    themselves    and    togedieir 
with   divers   other  false   Traiton 
whose  Names  are  to  the  said  Jurort 
unknown  to  stir  up  raise  make  and 
levy   Insurrection    Rebellion    and 
War   against    our  said   Lord  the 
King  within    this    Realm  and  to 
subvert  and  destroy  the  Constitution 
and  Government  of  this  Realm  at 
by  Law  established     AND  FUR- 
THER TO  FULFIL  perfect  and 
bring  to  Effect  their  most  evil  and 
wicked  T^reason  and  Treasonable 
Compassing  and  Imagination  afore- 
said They  the  said  Arthur  Thistle- 
wood James    Watson   the    elder 
James  Watson  the  younger  Tho- 
mas Preston  and  John  Hooper  at 
such  false  Traitors  as  aforesaid  on 
the  said  first  day  of  November  ki 
the  fifty-seventh  year  of  the  Reign 
aforesaid  and  on  divers  other  Days 
and  Times  as  well  before  as  after 
with  Force  and  Arms  at  the  said 
parish  of  Samt  James  ClerkenweU 
in  the  said  County  of  Middletex 
maliciously  and  traitorously  dkd  a/* 
iemhle  meet  conspire  consult  and 
agree  amongst  themselves  and  /•- 
gether   vjith  divers    other  false 
Traitors  <whose  names  are  to  the 
said  Jurors  unknown  vjith  Force 
aitd  Arnu  to  attack  and  seize  tipom 

the 
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^<  produced  on  the  trial  for  proving  the  said  in- 
<<  dictment  and  of  the  jury,  mentioning  the  names, 
**  professions^  and  places  of  abode  of  the  said 

"  witnesses 


IS17. 


t^    Bamk  tf  Engiamd  and  tbe 
Kimg^s   To<wer  rf  Londou  and  to 
Mxwt  and  take  postetuon  of  divers 
Ordnance  Wariike  Weapons  Anns 
and  Ammunition   therein  and   in 
diveri  other  Magaainet  and  Places 
deposited  and  being  with  intent  by 
tad    with     the    said     Ordnance 
Weapdns  Anns  and  Ammunition 
to  ami  themselves  and  other  false 
Traitors  and  to  attack  fight  with 
kin  and  destroy  the  Soldiers  Troops 
aad  forces  of  oar  said  Lord   the 
King  and  other  his  liege  and  £uth- 
fU  Subjects  and  to  raise  levy  and 
make  Insurrection  Rebellion  and 
War  against  our  said  Lord  the 
King  within  this   Realm  and  to 
subvert  and  destroy  the  Constitution 
aad  Government  of  this  Realm  as 
by  Law  established    AND  FUR- 
THER TO  FULFIL  perfect  and 
briog  to  Effect  their  most  evil  and 
wicked  Treason  and  Treasonable 
Compassing  and  Imagination  afore- 
said They  the  said  Arthur  Thistle- 
wood    James   Watson    the   elder 
Jame*  Watson   the  younger  Tho- 
mas Preston  and  John  Hooper  as 
saeh  false  traitors  as  aforesaid  on 
the  said  first  day  of  November  in 
the  fifky-sevenrh  year  of  the  Reign 
'  aforesaid  and  on  divers  other  Days 
aod  times  as  well  before  as  after 
with  Force   and  Arms'  at  the  said 
parish  of  Saint  James  Qarkenwell 
k  the  said  c<mnty  of  Middlesex 
maliciously    and    trailoroasly  did 
eonspire  considt  agree  atiompt  and 
eodeavoiir  tosodace  diltn  ^oldwrs 


serving  in  the  Land  Forces  of  our 
said  Lord  the  King,  and  also  diners 
other    liege  Subjects  of  our  said 
Lord  the  King  fix>m  their  Duty 
and  Allegiance  to  our  said  Lord 
the  King  and  to    move  persuade 
and  procure  the  jame  and  other 
Soldiers  and  Subjects  of  our  said 
Lord  the  King  to  associate  and  Join 
themselves  with  and  be  aiding  and 
assisting  to  them  the  said  Arthur 
Thistlewood  James   Watson  the 
elder  James  Watson  the  younger 
Thomas  Preston  and  John  Ho<^)er 
and  divers  other  false  Traitors  in  a 
wicked  and  traitorous  Attempt  by 
them  the  said  Arthur  Thistlewood 
James  Watson    the  elder  James 
Watson  the'younger  Thomas  Plres- 
tan  and  John  Hooper  and  divers 
other  false  Traitors  to  be  made  to 
subvert  and  destroy  the   Govern- 
ment  and    Constitution    of    this 
Reahn    as    by    Law    established 
AND  FURTHER  TO  FULFtt* 
perfect  and  bring  to  EfSetit  their 
most  evil  and  wicked  Treason  aad 
Treasonable  Compassing  and  Ima- 
gination aforesaid   They  the  said 
Arthur  Thistlewood  James   Wat* 
son  the  elder  James  Watsoa  the 
younger  Thomas  Preston  and  John 
Hooper  as   such  false  Trakors  as 
aforesaid  on  the  said  first  day  of 
November  in  the  fifty-seventh  year 
of  the  Reign  aforesaid  and  on  di- 
vers other  Days  and  Times  aa  well 
before  as  after  witli  Force  and  Arms 
at  Uie  jaid  fMuish  of  Saint  James 
OcriEflowdl  11  <iic  mid  oowifty  of 
I  4  Middlesex 
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"  witnesses  and  jurors  shall  be  given  at  the  same 
"  time  that  a  copy  of  the  indictment  is  delivered  to 
^'  the  party  indicted,  and  that  copies  of  all  indict- 

"  ments 


Middlesex  maliciously  and  traitor- 
ously did  give  Orders  to  a  certain 
Person  to  wit  one  Isaac  Bentley  to 
roanufiacture  and  provide  divers  to 
wit  Two  Hundred  and  Fifty  Iron 
Pike  Heads  and  did  purchase  and 
receive  of  and  from  the  said  last- 
mentioned  Person  the  said  Iron  Pike 
Heads  with  intent  therewith  to 
form  Pikes  and  with  such  Pikes  to 
arm  themselves  and  divers  other 
false  Traitors  in  order  to  attack 
fight  with  kill  and  destroy  the  Sol- 
diers Troops  and  Forces  of  our  said 
Lord  the  King  and  other  his  liege 
and  faithful  Subjects  and  to  raise 
make  and  levy  Insurrection  Rebel- 
lion and  War  against  our  said 
Lord  the  King  within  this  Reahn 
and  to  subvert  and  destroy  the 
Constitution  and  Government  of 
this  Realm  as  by  Law  established 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  Effect  their 
most  evil  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima- 
gination aforesaid  They  the  said 
Arthur  Thistlewood  James  Watson 
the  elder  James  Watson  the 
younger  Thomas  Preston  and  John 
Hooper  as  such  false  Traitors  as 
aforesaid  on  the  said  first  day  of 
November,  in  the  fifty-seventh  year 
of  the  Reign  aforesaid  and  on 
divers  other  Days  and  Times  as 
well  before  as  after  with  Force  and 
Arms  at  the  said  parish  of  Saint 
James  Clerkenwell  in  the  said 
CQunty  of  Middlesex  maliciously 
and  tnttocously  did  purchase  pro- 

6 


cure  provide  and  have  divers  lai^e 
Quantities  of  Arms  to  wit  Swords 
and  Pistols  and  divers  lai^  Quan- 
tities of  Ammunition  to  wit  Gun- 
powder Leaden  Bullets  and  Slugs 
and  abo  divers  Flags  Banners  and 
Ensigns  with  intent  therewith  to 
arm  and  array  themselves  and  di- 
vers other  false  Traitors  in  order 
to  attack  fight  with  kill  and  destroy 
the  Soldiers  Troops  and  Forces  of 
our  said  Lord  the  King  and  other 
his  liege  and  faithful  subjects  and 
to  raise  make  and  levy  Insarrec- 
tion  Rebellion  and  War  against 
our  said  Lord  the  King  within  tfaii 
Realm  and  to  subvert  and  destroy 
the  Constitution  and  Government 
of  this  Realm  as  by  law  established 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  Effect  their 
most  evil  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima^ 
gination  aforesaid  They  the  said 
Arthur  Thistlewood  James  Watson 
the  elder  James  Watson  the 
younger  Thomas  Preston  and  John 
Hooper  as  such  false  Traitors  as 
aforesaid  on  the  said  first  day  of 
November  in  the  fifty-seventh  year 
of  the  Reign  aforesaid  and  on  di- 
vers other  Days  and  Times  as 
well  before  as  after  with  Force  and 
Arms  at  the  said  parish  of  Saint 
James  Clerkenwell  in  the  said 
county  of  Middlesex  maliciously 
and  traitorously  did  assemble  meet 
conspire  consult  and  agree  amongst 
themselves  and  together  with  divers 
other  fiilse  Trakors  whose  names 

are 
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<*  ments  for  the  offence  aforesaid,  with  such  lists, 
"  shall  be  delivered  to  the  party  indicted  ten  days 
"  before  the  trial."     It  was  urged  that  the  de- 
scription 
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are  to  the  said  Jurors  unknown  to 
set  Fire  to  burn  and  destroy  divers 
Barracks  of  our  said  Lord  the  King 
ujed  for  the  reception  and  residence 
of  the  Soldiers  Troops  and  Forces 
of  oar  said  Lord  the  King  in  this 
Realm  and  to  provide  and  prepare 
Combustibles  and  Materials  to  wit 
Tar  Pitch  Sulphur  Resin  Spirits  of 
Wine  Tallow  and  Turpentine  for 
the  purpose  of  setting  Fire  to  burn- 
ing and  destroying  the  said  Barracks 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  Effect  their 
most  evil  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima- 
ginadon  aforesaid     They  the  said 
Arthur  Thistlewood  James  Watson 
the    elder     James     Watson    the 
younger  Thomas  Preston  and  John 
Hooper  as  such  fabe  Traitors  as 
aforesaid  on  the  said  first  day  of 
November  in  the  fifty-seventh  year 
of  the  Reign  aforesaid  with  Force 
and  Arms  at    the   said  parish  of 
Saint   James   Clerkenwell   in   the 
aid   county  of  Middlesex^  mali- 
ciously and  traitorously  did  make 
a  proposal  to  and  treat  with  and 
orate  and  procure  a  Proposal  and 
Treaty  to  be  made  and  had  to  and 
with  a  certain  Person  to  wit  one 
JValter  Cosser  concerning  and  for 
the  Hire  of  a  certain  House  and 
did  then  and  there  by  such  Pro- 
posal   and    Treaty   endeavour  to 
obtain  and  hire  the  said  House  for 
the    purpose    of   depositing    and 
keeping  therein  Cwnbustibtes  and 
Materials  to  wft  Tar  PRch  Resin 


Sulphur  Spirits   of  Wine  Tallow 
and  Turpentine  with  intent  to  use 
the   same   in  and  for  the  setting 
Fire  to  burning  and  destroying  of 
certain  Barracks  of  our  said  Lord 
the   King  used   for  the  reception 
and    residence    of     the    Soldiers 
Troops  and   Forces  of    our    said 
Lord  the  King  AND  FURTHER 
TO  FULFIL  perfect  and  bring  to 
Effect  their  most  evil  and  wicked 
Treason    and    Treasonable    Com- 
passing and  imagination  aforesaid 
They  the  said  Arthur  Thistlewood 
James   Watson   the  elder   James 
Watson    the     younger    Thomas 
Preston  and  John  Hooper  as  such 
false  Traitors  as  aforesaid  on  the 
said  first  day  of  November  in  the 
fifty-seventh    year  of   the    Reign 
aforesaid  and  on  divers  other  Days 
and  Times  as  well  before  as  after 
with  force  and  Arms  at  the  said 
parish  of  Saint  James  Clerkenwell 
in   the  said  county  of  Middlesex 
maliciously    and    traitorously    did 
conspire   to  procure  and   did    by 
Ad'vertuements    in     the     public 
Ne<wspap€rs  and  by  Placards  and 
Hand'Bilh  and  by   divers   otber 
cujays  and  means    invite    dvoers 
and  very  large   Numbers  of   the 
liege  Subjects  of  our  said  Lord  the 
King   to   assemble   and  meet  tc- 
gether  on  divers  Days  and  Times 
ii^  a  certain  place  commonly-  called 
Spa  Fields  in  the  said  county  of 
Middlesex  with  intent  that  divert 
of  them  the  said  Arthur  Thistle- 
wood James  Watson   the    cider 

James 


Rex 


Watson. 
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scription  of  the  witness  as  latelt/  abiding  was  not 
sufficiently  definite  in  point  of  time:  it  might 
mean  two  months  or  a  year  according  to  the  vague 

appre- 


James  Watson  the  younger  Thomas 
Preston  and  John  Hooper  and  other 
false   Traitors   might    make    and 
utter  in  the  presence  and  hearing 
of  the  Subjects  of  our  said  Lord  the 
King   to   be    so  there   assembled 
Seditious  Inflammatory  and  Trea- 
lonable    Speeches   and  Harangues 
and  thereby  move  excite  cause  and 
procuie    the    said     last-mentioned 
Subjects  to   raise  make  and  levy 
Insurrection    Rebellion  and    War 
against  our  said  Lord  the  King  with- 
in this.  Realm  AND  FURTHER 
TO  FULFIL  perfect  and  bring  to 
Effect  their  most  evil  and  wicked 
Treason  and  TreasonableCompass- 
ing   and     Imagination     aforesaid 
They  the  said  Arthur  Thistlewood 
James    Watson    the    elder  James 
Watson     the     younger    Thomas 
Preston  and  John  Hooper  as  such 
false  Traitors  as  aforesaid  on  the 
twenty-seventh  day   of  November 
in   the   fifty-seventh    year  of  the 
Reign    aforesaid   with  Force  and 
Arms  at  the  said  pari^  of  Saint 
James    Clerkenwell   in     the    said 
county  of  Middlesex    maliciously 
and  traitorously  did  make  Appli- 
cations and  Proposals  to  and  treat 
with  and  cause  and  procure  Appli- 
cations Proposals  and  Treaties  to  be 
made  and  had  to  and  with  diversPer- 
tons  to  wit  one  William  Duke  one 
John  Richardson  and  one  Frederick 
Windemude   concerning    and   for 
the    Hire    of     certain    Waggons 
Stages  Platfonnt  and  other  Ma- 
chines to  be  conveyed  to  the  afore- 


said place   commonly  called   Spa 
Fields  in  the  said  county  of  Mid- 
dlesex and  there  to  be  used  for  the 
purpose  that  divers  of  them  the 
said  Arthur    Thistlewood»  James 
Watson  the  elder  James  Watson 
the  younger-  Thomas  Pkiestoa  and 
John    Hooper     and    other     £Use 
Traitors    should    thereupon     and 
therefrom  make  and  utter  Seditions 
Inflammatory     and      Treasonable 
Speeches  and  Harangues  to  divers 
Subjects  of  our  said  Lord  the  King 
there   to   be  assembled    in  order 
thereby  to  move  excite  cause  and 
procure  the  same  Subjects  to  raise 
make   and  levy  Insurrection  Re- 
bellion and  War  against  our  said 
Lord  the  Ring  within  this  Realm 
AND  FURTHER  TO  FULFOL. 
perfect  and  to  bring  to  Effect  their 
most  evO  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima- 
gination aforesaid  They  the  said 
Arthur  Thistlewood  James  Watson 
the    elder     James     Watson    the 
younger  Thomas  Pkieston  and  John 
Hooper  as  such  false  Trailors  as 
aforesaid  on  the  twenty-eighth  day 
of  November  in  the  fifty-sevendi 
year  of  the  Reign  aforesaid  widi 
Force  and  Arms  at  the  said  pariah 
of  Saint  James  Clerkenwell  in  the 
said  county  of  Middlesex  malici- 
ously and  traitorously  did  treat  for 
hire  and  engage  a  certain  Waggon 
and  divers  to  wit  Two  Horses  and 
afterwards  to  wit  on  the  second 
day   of  December  in   the   fiftf- 
seventh  year  of  the  Re^n  afensaid 

at 
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apprehension  of  the  person  who  used  an  expression 
ib  itself  so  indefinite.  That  the  objection  was  not 
to  a  mere  matter  of  form,  since  the  intention  of 

the 
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at  the  said  parish  of  Saint  James 
dokenwell  in  the  said  county  of 
Middlesex  maliciously  and  traitor- 
ously did  proyide  and  cause  to  be 
placed  in  the  same  Waggon  Jivers 
targe  quantities  of  Ammunition  to 
wit  Gunpowder  Shot  Leaden  Bul- 
lets amd  Slugs  and  divers  Flags 
Beamers   amd    Ensigns  and  did 
etmse  the  same  Waggon  vjitb  the 
sdid  Ammunition  and  the    said 
Flags  Banners  and  Ensigns  therein 
to  be  drawn  to  the  ajoresmd  place 
eaUedSpa  Fields  in  the  said  county 
tfiBddlesex  and  did  provide  di- 
"wrsRMcns  and  Cockade  $  and  did 
4i€end  and  get  into  the  same  Wag- 
fm  and  did  exhibit  and  display 
to  great  Noniberi    to    wit  Five 
Thovsand  and  more  of  the  Subjects 
of  ovr  said  Lord  the  King  there 
then  being  the  said  Flags  Banners 
aad  Ensigns    and  also    the   said 
RMoos  and  Cockades  and  the  said 
Junes    Watson    the    elder   and 
Jimet  Watson  the  youngef  with 
Fone  and  Arms  malicionsly  and 
mitDroiisly  did  then  and  there  to 
«il  at   die  said  parish  of  Saint 
Jbmes   Clerkenwell    in    the    said 
emiity  of  Bfiddlesex  respectiyriy 
Mlake  and  with  loud  Voices  utter 
to  and  in  the  presence  and  hearing 
«f  the  said  Subjects  of  our  said 
Land  the  King  so  then  there  bemg 
SeitBHoui  InJIammatory  and  Trea- 
MonMe  Speeches   and  Harangues 
wad  the  said  James  Watson  the 
younger  with    Force  and   Anns 
mfidottsly  and   tnit^roosly   did 


then  and  there  seize  and  take  into 
bis  hands  one  of  the  said  Flags  and 
did  call  upon  and  imrite  the  said 
Subjects  of  our  said  Lord  the  King 
so  tfien  there  being  to  follow  him 
the  said  James  Watson  the  younger 
they  the  said  Arthur  Thistlewood 
James  Watson   the  elder   James 
Watson     the     younger    Thomas 
Pneston  and  J6bn  Hooper  then  and 
there  meaning  and  intending  by 
means  of  the  several  Premises  afore- 
said to  move  excite  cause  and  pro- 
cure the  said  Subjects  of  our  said 
Lord  the  King  so  there  then  being 
to  raise  make  and  levy  Insurrection 
Rebellion  and  War  against  our  said 
Lord  the  King  within  this  Realm 
and   to  subvert  and   destroy  the 
Constitution  and   Government  of 
this  Realm  as  by  Law  established 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  Efiect  dieir 
most  evil    and   wicked    Treason 
and      Treasonable       Compassing 
and  Imaginatbn   aforesaid    They 
the     said     Arthur     Thistlewood 
James  Watson  the   elder    James 
Watson  the  younger  Thomas  IVet- 
ton  and  John  Hooper  as  such  hUe 
Traitors  as  aforesaid  on  the  said 
second  day  of  December  in  the 
§fty-sevendi   year    of  the   Reign 
aforesaid  with  Force  and  Arms  at 
the  said  parish    of   Saint  James 
Clerkenwell  in  the  said  county  of 
Middlesex  maliciously  and  traito- 
roQsly  together  widi  a  very  great 
Nunibcr  to  wit  One  Thousand  aad 
mere  of  the  Sohjecti  cf  <mr  said 

Lord 
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1817.  the  legislature  in  requiring  an  identical  descriptioH^ 
of  the  witness  and  his  residence  was,  that  it  might 
operate  as  a  notice  to  the  party  accused,  to  enable 

him 


Rex 


Watson. 


Lord  the  King  wtiose  names  are  to 
the  said  Jurors  unknown  then  and 
there  assembled  with  Flags  Banners 
and  Ensigns  Ribbons  and  Cockades 
and  also  with  divers  offensive 
.Weapons^  to  wit  Swords  Guns 
Pistols  Sticks  and  Staves  did  parade 
and  march  with  great  noise  and 
\'iolence  through  divers  public  Streets 
and  Highways  and  in  the  said  pub- 
lic Streets  and  Highways  did  bran- 
dish and  exhibit  the  said  Swords 
and  other  offensive  weapons  and 
fire  off  and  discharge  the  said  Guns 
and  Pistols  and  did  attack  and  be- 
set the  Houses  and  Shops  of  divers 
Gunsmiths  and  Dealers  in  Arms 
and  did  seize  and  take  divers  lai^ 
quantities  of  Arms  to  wit  Swords 
Guns  and  Pistols  with  intent  by 
and  with  the  said  last-mentioned 
Arms  further  to  arm  themselves 
and  other  false  Traitors  in  order  to 
attack  fight  with  kill  and  destroy 
the  Soldiers  Troops  and  Forces  of 
our  said  Lord  the  King  and  other 
his  liege  and  faithful  Subjects  and 
to  raise  make  and  levy  Insurrection 
Rebellion  and  War  against  our  said 
Lord  the  King  within  this  Realm 
and  thereby  to  subvert  and  destroy 
the  Constitution  and  Government 
of  this  Realm  as  by  Law  established 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  tt>  Effect  their 
most  evil  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima- 
gination aforesaid  They  the  said 
Arthur  Thistlewood  James  Wat- 
son the  elder  James  Watson  the 


younger  Thomas  Preston  and  John 
Hooper  as  such  false  Traitors  ai 
aforesaid  on  the  said  second  day  of 
December  in  the  fifty-seventh  year 
of  the  Rdgn  aforesaid  with  Force 
and  Arms  at  the  said  parish  of 
Saint  James  Clerkenwell  in  the  said 
county  of  Middlesex  maliciously 
and  traitorously  did  proceed  toge- 
ther with  divers  other  lalse  Triiton 
whose  Names  are  to  the  said  Ju- 
rors unknown  to  the  King's  Tawtr 
of  London  and  did  <with  loud 
Voice  address  certain  Soldiers 
serving  in  the  Land  Force*  of  our 
said  Lord  the  King  then  being  st4h- 
tioned  in  the  said  Tower  a$td  did 
in'vite  and  endeavour  to  seduee 
the  same  soldiers  to  open  the  Gate* 
of  the  said  Tower  and  to  ^admit 
divers  of  the  said  false  Traitors 
into  the  said  Tower  in  order  that 
the  said  last'tnentioned  false  Trot' 
tors  might  enter  into  the  said 
Tower  and  take  Possession  thereof 
and  of  the  Ordnance  Stores  Arms 
and  Ammunition  therein  deposittd 
and  being  and  to  associate  and  join 
themselves  the  said  last-mentioned 
Soldiers  with  and  be  aiding  and  at- 
sisthig  to  them  the  said  Arthur 
Thistlewood  James  Watson  the 
elder  James  Watson  the  younger 
Thomas  Preston  and  John  Hooper 
in  a  wicked  and  traitorous  Atten^tt 
to  subvert  and  destroy  the  Govern- 
ment and  Constitution  of  that 
Realm  as  by  Law  established 
AND  FURTHER  TO  FULFIL 
perfect  and  bring  to  Effect  their 

most 
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liim  to   make  all  the  inquiries  which  he  might       1817. 
conceive  to  be  conducive  to  his  defence :  but  that 
if  the  existing  residence  of  the  witness  was  not 

given, 


Rsx 

v. 
Watson. 


most  evil  and  wicked  Treason  and 
Treasonable  Compassing  and  Ima- 
pnatkm   aforesaid  They  the  said 
Aftluir  Thistlewood  James  Watson 
the  elder  James  Watson  the  younger 
Thomas  Pteston  and  John  Hooper 
at  such  £Use  Traitors  as  aforesaid 
CB  the  said  second  day  of  Decem- 
ber in  the  fifty-seventh  year  of  the 
Reign   aforesaid  with   Force   and 
Anns  at  the  said  parish  of  Saint 
Junes    Clerkenwell    in    the    said 
ooanty  of  Middlesex  together  with 
a  great  Multitude  of  false  Traitors 
fHiose  Names  are  to  the  said  Jurors 
unknown  to  the  Number  of  One 
Thousand  and  more  armed  and  ar" 
nyed  in  a  Warlike  manner  that  is 
to  say  vith  Flags  Banners  Ensigns 
Swonis  Pistols  Clubs  Bludgeons  and 
other    Weapons    maliciously   and 
traitorously  did  ordain  prepare  levy 
and  make  public  War  against  our 
said  Lord  the   King  within  this 
Realm  In  Contempt  of  our  said 
Lord  the  King  and  his  Laws  to  the 
evil  Example  of  all  others  contrary 
lothe  Doty  of  the  Allegiance  of  them 
the  said  Arthur  Thistlewood  James 
Watson  the  elder  James  Watson 
the  yoni^er  Thomas  Preston  and 
John  Hooper  against  the  form  of 
the  Statute  in  such  Case  nude  and 
provided  and  against  the  Peace  of 
•■r  said  Lord  die  King  his  Crown 
and   dignity    AND    THE    JU- 
RORS aforesaid  upon  their  Oath 
aforesaid  do  further  present  That 
Ae  said  Arthur  Thistlewood  James 
Wation  the  elder  James  Watson 


the  younger  Thomas  Preston  and 
John  Hooper  being  Subjects  of  our 
said  Lord  the  King  not  having  the 
Fear  of   God  in  their   hearts  nor 
weighing  the  duty  of  their  Allegi- 
ance but  being  moved  and  seduced 
by  the  Instigation  of  the  Devil  as 
fabe  Traitors  against  our  said  Lord 
the  King  and  wholly  withdrawing 
the  Love  Obedience  Fidelity  and 
Aliegianae  which    every  true  and 
faithful   Subject  of  our  said  Lord 
the  King  should  and  of  right  ought 
to  bear  towards  our  said  Lord  the 
King  on  the  said  first  day  of  No- 
vember in  the  fifty-seventh  year  of 
the  Reign  aforesaid  and  on  divers 
other  Days  and  Times  a»  well  be- 
fore as  after  with  Force  and  Arms 
at  the  said  parish  of  Saint  James 
Clerkenwell  in  the  said  county  of 
Middlesex  maliciotuly  and  tmitO" 
roiuly  amohgjt  tbemul'ves  and  to- 
gether  witb    divers    other  false 
Traitors  whose  Names  are  to  the 
said  Jurors  unknofwn  did  compass 
imagine  invent  devise  and  intend 
to   deprive  and  depose   our  said 
Lord  the  King  of  and  from  the 
Style  Honour  and  Kingly  Name  of 
tife  Imperial"  Crown  of  this  Realm 
and  the  said  last-mentioned  Com* 
passing  Imagination  Invention  Dr- 
vice  and  Intention  did  then  and 
there  express  utter  and  declare  by 
drvers  overt  Acts  and  Deeds  here- 
iuafier    mentioned  that  is  to  say 
IN  ORDER  TO  FULFIL  perfect 
and  bring  to  Effect  their  most  evil 
and  wicked  Treason  and  Treason- 
able 
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given,  this  intention  would  be  frustrate.  Thtt  i£ 
such  a  description  were  to  be  sofficient  for  om 
witness  it  would  suffice  for  all ;  and  all  the  wit^ 

nesses 


Able  Compassing  Imagination  In- 
vention Device  and  Intention  last 
aforesaid  They  [^TJbe  overt  actj 
<were  jet  out  as  in  the  Uut  Count"] 
AND  THE  JimORS  aforesaid 
upon  their  Oath  aforesaid  do 
further  present  that  the  said  Arthur 
Thistlewood  James  Watson  the 
elder  James  Watson  the  younger 
Thomas  IVeston  and  John  Hooper 
being  Subjects  of  our  said  Lord 
the  King  not  having  the  Fear  of 
God  in  their  Heauts  nor  weighing 
the  Duty  of  their  Allegiance  but 
being  moved  and  seduced  by  the 
Instigation  of  the  Devil  as  false 
Traitors  against  our  said  Lord  the 
Eling  and  wholly  withdrawing  the 
Love  Obedience  Fidelity  and  Alle- 
g^nce  which  every  true  and  faithful 
Subject  of  our  said  Lord  the  King 
should  and  of  right  ought  to  bear 
towards  our  said  Lord  the  King 
on  the  said  second  day  of  December 
in  the  fifty-seventh  year  of  the 
Reign  aforesaid  with  Force  and 
Arms  at  the  said  parish  of  Saint 
James  ClerkenweU  in  the  said 
county  of  Middlesex  together  with 
a  great  Multitude  of  false  Traitors 
whose  names  are  to  the  said  Jurors 
unknown  to  the  Number  of  Five 
Thousand  and  more  arrayed  and 
armed  in  a  Warlike  manner  that 
is  to  say  with  Flags  Banners  and 
Ensigns  Swords  Pistols  Clubs  Blud- 
geons and  other  Weapons  being 
then  ami  there  unlaw^y  malici- 
iMy  and  tnitoiously  assembled 


and  gathered  together  agamst  oor 
said  Lord  the  King  most  wickedly 
maliciously  and  traitoioaily  did 
levy  and  make  War  i^aintl  our 
said  Lord  the  King  and  bang  io 
assembled  together  arrayed  and 
armed  against  our  said  Loc<d  the 
King  as  aforesaid  did  then  and 
there  with  great  Force  and  Vio- 
lence parade  and  march  in  an 
hostile  manner  through  divm 
public  Streets  and  Ifighways  and 
did  then  and  there  maliciously  and 
traitorously  attempt  and  endMvoiii^ 
by  Force  and  Arms  to  subvert  and 
destroy  the  Government  and  Coi^ 
stitution  of  this  Realm  as  by  Lav 
established  and  to  deprive  and  de^ 
pose  our  said  Lord  the  King  of  and 
from  the  Style  Honour  and  Kiqgly 
Name  of  the  Imperial  Crown  lai 
this  Realm  In  Contempt  of  ow 
said  Lord  the  King  and  hti  Laws  to 
the  evil  Example  of  all  others  con- 
trary to  the  Duty  of  the  Allegiance 
of  them  the  said  Arthur  Thiide- 
wood  James  Watson  the  elder 
James  Watson  the  younger  Tho- 
mas Preston  and  John  Hoopor 
against  the  form  of  the  Statute  in 
such  Case  made  and  provided  and 
against  the  Peace  of  our  said  Lord 
the  King  his  Crown  and  Dignity 
AND  THE  JURORS  afoieeaid 
upon  their  Oath  aforesaid  do  fur- 
ther present  That  the  said  Arthar 
Thistlewood  James  Watson  the 
elder  James  Watson  the  younger 
ThonuM  Preston  and  John  iioeper 

bdog 
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Ttesaes   in    the  list    might  be  described   in   this       1817. 
uncertain  and  indefinite  mode. 


v« 


LfOrd  Ellenborough  observed,  that  with  refer-  Wawow. 
ence  to  the  time  of  delivering  the  list,  the  descrip- 
tioQ  must  necessarily  be  as  latehf^  unless  the  person 
ddivering  the  list  was  actually  at  the  place  at  the 
tune ;  and  therefore  that  the  place  described  as  the 
^ace  of  residence  must  be  that  which  it  had  lately 
been :  but  that  it  would  be  proper  to  inquire,  as  a  mat- 
ter of  fact,  when  the  witness  was  resident  there. 

• 

Upon  examining  the  witness,  it  Appeared  that 
he  had  leh  the  residence  described  in  the  list 
about  three  months  before  the  delivery  of  the  list 
(5th  of  May)\  that  he  then  went  to  reside  at 
MiH-waU,  where  he  remained  about  a  month; 
from  whence  he  went  to  Ratcliffb-highwajf^  where 


bemg  Subjects  of  our  said  Lord  the  in  the  said  county  of  Middlesex 

King  not  having  the  Fear  of  God  maliciously  and  traitorously  amongst 

in  their  Hearts  nor  weighing  the  themselves  and  together  with  divert 

Dnty  of  their  Allegiance  but  being  other  false  Traitors  whose  Names 

moved  and  seduced  by  the  Insti-  are  to  the  said  Jurors  unknown  did 

gatioo  of  the  Devil  as  fklse  Traitors  compass  imagine  invent  devise  and 

igainst  our  said  Lord  the  King  intend  to  levy  War  against  ottr 

aad  wholly  withdrawing  the  Love  said  Lord  the  King  witinm  this 

Obedience  Fidelity  and  Allegiance  R^mlm  in  order  by  Force  and  Cmh 

wliidi  every  true  and  faithful  Sub-  strmnt  to  compel  bim  to  change 

jecC  of  our  said  Lord  the  King  bis  Measures  and  Coimsels  and  the 

should  and  of  right  ought  to  bear  said    Ust-mentioned    Compassing 

towaids  our  said  Lord  the  King  on  Imagination  Invention  Device  and 

tat  said  first  day  of  November  in  Intentiondid  then  and  there  express 

die  fif^  seventh  year  of  die  Reign  utter  and  declare  by  divers  overt 

aforesaid  and  on  divers  o0ier  Days  Acts  and  Deeds  hereinafter  men- 

and  Times  as  well  before  is  afbr  tioned  that  b  to  say  \setting  out 

wkh  Force  and  Arms  at  tiw  said  the  same  9vert  0icts  as  in  tbc  ^st 

MilU 
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1817^  he  staid  about  a  fortnight  or  three  weeks,  and  then 
removed  to  Chelsea^  where  he  still  continued  to 
reside.  That  he  had  never  concealed  himself,  but 
Watson,  had  not  stated,  upon  leaving  Tylers-court^  where 
he  was  to  be  found.  It  further  appeared,  that 
inquiry  had  been  made  on  the  part  of  the  Crown 
at  Tyiers-court  for  the  witness,  previously  to  the 
delivery  of  the  list,  and  that  not  being  found 
there  he  had  been  described  as  lately  residing 
there ;  but*^hat  no  information  having  been  pro- 
cured there,  no  further  inquiry  had  been  prosecuted 
as  to  any  later  place  of  abode. 

This  was  admitted  by  the  Attorney-General  on 
behalf  of  the  Crown. 

Lord  Ellenborough.  —  Then  it  appears  that 
Tylers-court  was  not  the  latest  place  of  residence ; 
and  as  it  does  not  appear  that  any  endeavour  has 
been  made  to  find  him  out  after  he  lefl  that  place, 
)ie  cannot  be  examined. 


In  order  to  Upou  its  becoming  necessary  on  the  part  of  the 

identify  a  per-  Crowu  to  identify  three  other  prisoners,  charged 
with  one  whom  *»  the  samc  indictment  with  the  prisoner  Watson^ 
the  witness  has  it  was  objected  that  the  attention  of  the  witness 
attration'ofthe  was  too  directly  pointed  to  them.  But  the  Court 
witness  may  be  held,  that  the  couuscl  for  the  prosecution  might 
^^'iTin^  ^^  ^^  ^^  ^^^  ^^^^  direct  terms  wliether  any  of  the 

court,  and  he 

may  he  asked  whether  that  is  the  penoa  of  whom  he  has  spoken. 

prffioners 
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prisoners  was  the  person  meant  and  described  by       1 8 1 7. 
the  witness,  (a)  ' 

^  ^  Rex 


Watsomt, 


It  appeared  that  on  the  ^6th  of  November  a  a  great  num- 
person  of  the  name  of  Castle  took  a  manuscript  to  ^^  ®^  placards 

Vf     »  •  •  111  •    .  .        ^^^   announcuig  a 

Seale,  a  pnnter,  m  order  that  he  might  prmt  500  pubUc  metsting 
Inrge  copies  for  placards,  and  4000  small  ones,  »nSpa  Fields 
advertizing  a  meeting  at  Spa  Fields  on  the  2d  of  prilLTed,  Ow 
December^  and  that  the  prisoner  Watson  afterwards  prisoner  takes 
called  upon  him,  Seale^  and  took  away  25  of  the  ^w^y  \j^  ^j^^ 
large  placards.     SeaJe  upon  the  trial  produced  one  printer's,  one  of 
of  the  large  ones,  and  another  witness  was  after-  ^acatf^^"^ 
wards  asked  whether  similar  placards  had  not  been  be  read  with. 
posted  upon  the  walls  of  the  metropolis.  °"*  ^"^  ?*;^p*" 

*  *  *-  ratory  evidence 

as  to  the  origi- 

It  was  objected  for  the  prisoner,  that  no  evidence  uai  manuscript, 
of  the  contents  could  be  received  without  notice  notice  to  the 
to  the  prisoner  to  produce  the  original  manuscript,  prisoner  to  pro- 
Tbat  the  original  ought  either  to  be  produced,  or  copies.  ^  *^ 
proved  to  be  destroyed,  or  in  the  possession  of  the 
prisoner.  That  notice  must  be  proved  to  have  been 
given  to  him  to  produce  it  before  secondary  evidence 
could  be  received.     That  all  the  printed  placards 
were  to  be  considered  as  copies,  and  not  as  originals; 
and  that  it  by  no  means  followed  that  all   were 
alike  because  all  were  printed.     And  the  case  was 
asamilated  to  that  of  Nodin  v.  Murray  (Jb\  which 
"was  tried  before  Lord  Ellenboroughf   where  his 
lordship  held  that  a  copy  of  a  letter  proved  to  have 

(a)  The  same  point  was  so  ruled  by  X^ord  Eilenborough  in  the  ca^^e  of 
^e  Kiog  against  De  Berenger  and  othei^. 
(i)  3  Camp.  338. 

VOL.  11.  K  been 
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1817.      been  taken  by  a  letter-copying  machinei  and  which 

was  therefore  necessarily  a  true  copy,  could  not  be 

t;~       received  in  evidence  without  notice  to  produce 

Wat9ok.    tiie  original.     It  was  also  urged  that  notice  ou^t 

to  have  been  given  to  produce  the  25  copies  which 

liad  been  taken  away  by  the  prisoner. 

Lord  Ellenborouoh.  —  An  order  having  been 
given  to  print  500  copies,  Watson  fetched  away 
25r  by  this  he  adopted  the  printing  as  done  in  the 
execution  of  an  order  which  he  had  given ;  and 
when  he  took  away  25  out  of  a  common  impres- 
sion, they  must  be  supposed  to  agree  in  the  con- 
tents. When  you  wish  to  prove  that  a  party  haft 
notice  of  the  contents  of  a  newspaper,  you  ilhew 
by  one  witness  that  he  had  a  copy  of  the  paper^ 
and  by  another  what  the  contents  were. 

Bayley,  J, — The  objection  is,  that  without  no- 
tice to  produce  the  original  any  other  evidence  of 
the  contents  is  but  secondary  evidence.  It  appears 
to  me  that  that  is  not  the  case,  for  that  every  one 
of  those  worked  off  are  originals,  in  the  nature  of 
duplicate  originals ;  and  it  is  clear  that  one  dupli- 
cate may  be  given  in  evidence,  without  notice  to 
produce  the  other.  If  the  placard  were  offered 
in  evidence,  in  order  to  shew  the  contents  of  the 
original  manuscript,  there  would  be  great  weight 
in  the  objection ;  but  when  they  are  printed  they 
isdl  become  originals ;  the  manuscript  is  discharged ; 
and  since  it  appears  that  they  are  from  the  same 
pressy  they  must  all  be  the  same. 

Abbott, 
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Abbott,  J. — 'If  this  paper  were  offered  in  order  ^  1817. 
to .  shew  what  were  the  contents  of  the  original 
manuscript,  it  might  be  contended  that  sufficient  «. 
preparatory  evidence  had  not  been  given ;  but  in  ^^tsow. 
another  point  of  view  it  appears  to  me  that  ttie 
evidence  is  admissible,  in  order  to  prove  that 
Mr.  Watson  knew  the  contents  of  a  placard  posted 
in  the  streets,  relating  to  a  meeting  in  Spa  Fields 
on  the  2d  of  December^  and  giving  notice  of  it. 
The  fact  is  proved  that  the  printer,  having  printed 
a  number  of  papers  similar  to  the  one  produced, 
delivered  25  of  them  into  the  hands  of  Watson 
four  days  previous  to  the  meeting.  Thiy,  then, 
proves  that  Watson  knew  the  contents  of  the  pla^ 
card  posted  in  the  streets  relating  to  that  meeting, 
and  if  he  had  notice  of  the  contents  of  the  placard 
it  is  evidence  against  him. 

HoLROYD,  J. — I  am  of  the  same  opinion.  This 
k  not  a  question  of  copy  and  original.  A  number 
of  placards  were  printed  by  the  order  of  two  per- 
sons, and  the  prisoner  took  25  of  them  away. 
None  of  these  printed  papers  were  originals  more 

-than  the  rest.  The  question  is,  whether  the  pri- 
soner took  away  part  of  the  impression,  and  whe- 
dier  that  may  be  proved  in  the  manner  proposed. 
^The  evidence  proves  his  knowledge  of  the  contents 

-of  these  placards;  and  I  am  of  opinion  that  the 
one  produced  may  be  read. 
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i8ir. 

Rbx 

Watson.' 

Evidence  ad- 
mitted of  a  se- 
ditious speech 
spoken  by  the 
prisoner^  al- 
though not  set 
out,  in  sub- 
stance, as  an 
overt  act. 


It  was  afterwards  proved,  that  on  the  8d  of' 
December^  a  great  concourse  of  people  was  assem- 
bled in  Spa  Fields,  some  of  whom  bore  flags  and 
banners;  that  in  the  centre  of  the  crowd  there 
was  a  waggon,  into  which  several  persons  ascend- 
ed ;  and  that  Mr.  Watson  having  ascended  the 
waggon,  addressed  the  people  ;  the  witness,  at  the 
instance  of  the  counsel  for  the  Crown,  was  about' 
to  state  the  prisoner's  speech,  which  he  had  taken 
down  in  short-hand,  when  — 


The  counsel  for  the  prisoner  objected^  that  this 
evidence  could  not  be  given,  since  the  speech  had 
not  been  set  out  in  substance,  or  otherwise  as  an' 
overt  act  of  treason  on  the  &ce  of  the  indictment.* 
In  support  of  this  objection,  the  doctrine  laid  down 
in  East,  P.  C.  c.  2.  s.  58.,  was  referred  to,  and  the 
cases  of  the  King  v.  Francia  (a).  The  King  v.  Cofe- 
man  (ft).  The  King  v.  Lord  Preston,  and  Hie 
King  v.  Stalejf(c),  were  cited.  It  was  urged,  that 
in  Francia*  %  case,  the  object  of  the  letter  was  stated 
in  the  indictment,  viz.  that  it  was  to  invite  the  King 
of  France  to  send  troops  to  this  country.  That  in 
the  cases  of  Coleman  and  I^yrd  Preston,  the  sub- 
stance  and  purport  of  the  letters  found  upon 
them  was  set  forth V  and  that  in  Staler/*s  case,  the 
words  having  been  spoken  in  French,  the  purport 
of  them  was  set  out  in  Latin ;  and  that  in  Francufs 
case,  the  rule  had  been  laid  down,  that  it  is  not 


(<i)6St.Tr.  73. 
{c)  %  St.  Tr.  665. 


{b)  %  St.  Tr.  661. 


necessary 
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necessary  to  set  out  the  letters  themselves  of  a  1817. 
treasonable  correspondence ;  but  that  it  was  suf-  ^ 
ficient  to  state  the  substance  and  effect  of  them,  '  «. 
since  they  were  evidence  of  the  secret  compassing  WAxgoisr. 
and  imagination  of  the  heart.  The  doctrine  laid 
down  by  Lord  Holt  in  Drake*s  case  (a),  was  also 
referred  to,  where  he  says,  that  a  libel  may  be 
set  out,  either  by  the  words,  where  the  smallest 
variation  would  be  fatal,  or  by  the  substance  and 
effect,  in  which  case  it  would  be  sufficient,  if  the 
sense  were  to  be  rightly  stated^  That,  therefore, 
the  substance  of  the  words  in  this  case  ought  to 
have  been  set  out  on  the  record,  and  they  not  have 
been  described  in  general  terms,  as-  seditious 
and  inflammatory  speeches.  It  was  also  con- 
tended, that  this  was  necessary,  because  treason 
was  assigned  in  the  indictment  under  the  statute 
S6  G.  3.,  by  which  statute  it  is  made  treason  to 
conspire  to  levy  war  to  force  and  compel  the  King 
to  change  his  measures ;  and  that  with  refer- 
ence to  the  count  on  that  statute,  it  was  material 
to  know  what  the  speech  was,  in  order  to  know 
what  the  measures  were  which  the  conspirators, 
proposed  to  compel  the  King  to  change. 

Lord  Ellenborough  inquired,  in-  the  course  of 
the  argument,  whether  any  instance  had  ever 
occurred  of  a  trial  for  high  treason,  in  which  a 
speech  or  consultation  was  stated  in  words,  and  his 
Lordship  afterwards  intimated,  that  he  was  cle^ly 
of  opinion,  that  the  speech  was  evidence  under 

(n)  Salk.66o. 

K  3  the 
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1817*      the  overt  acts  for  levying  war,  it  was  evidenee 
quo  anknOi  the  thing  was  done :  and  that  if  ncr' 
such  overt  act  bad  been  laid,  it  was  an  universal 
rule  of  evidence,  that  what  a  party  says  maybe  give»' 
in  evidence  against  him  to  explain  his  conduct. 

Bayley,  J.,  was  of  the  same  opinion,  and  re- 
ferred to  the  nde  laid  down  in  Francia's  case, 
where  the  indictment  alleged  as  an  overt  act,  that 
<«  the  defendant  did  compose  and  write,  &c.  several 
traitorous  letters,  notifying  the  intention  and  reso- 
lution of  him  the  said  Francis  Franciaf  &c.,  to  move 
and  levy  war,  and  requiring  aid  in  the  said  war  of 
the  said  foreigners  and  other  persons  in  France^*^ 
that  upon  the  objection  in  that  case,  that  the  letter 
ought  to  have  been  set  out,  the  Court  held  that  it 
was  not  necessary,  since  the  overt  act  was  sufficient-^ 
ly  stated,  and  the  letters  were  but  evidence  to  prove 
diat  overt  act.  That,  in  the  present  case  it  wa» 
sufficiently  stated  as  an  overt  act,  that  the  prisonei^ 
made  seditious,  and  treasonable,  and  infiammatoiy^ 
harangues,  and  that  the  particular  expressions  whicb 
he  used,  were  evidence  to  prove  that  overt  act. 

Abbott,  J.,  also  was  of  opinion,  that  the  overt 
act  was  stated  with  sufficient  certainty  to  warrant 
the  Court  in  receiving  the  evidence,  since  it  wa» 
alleged  with  as  much  certainty  as  had  been  usual 
in  similar  cases ;  and  he  referred  to  Hardy^s  case ;; 
he  also  intimated  his  opinion,  that  if  no  such  overt 
act  had  been  stated  in  the  indictment,  the  evi^ 
dence  would  still  have  been  admissible,  since  what 

the 
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the  prisoner  himself  said  with  respect  to  what  was  1817. 

then  passing,  was  ta  be  received  in  evidence  as  - 

explanatory  of  those  proceedings,  and  to  shew  ^, 

whether  the  insurrection  and  riot  which  afterwards  Wat«ok. 
occurred,  amounted  to  a  levying  of  war. 

HoLROYD,  J.,  was  also  of  opinion,  that  the  overt 
act  was  sufficiently  stated,  as  well  as  the  object 
of  ity  and  that  the  evidence  could  not  be  rejected, 
since  several  other  overt  acts  were  laid  of  consult- 
ation, and  of  conspiring  to  levy  war,  and  to  seduce 
the  soldiery :  and  since  the  speeches  uttered  by 
the  prisoner  went  to  shew  the  nature  and  object  qf 
the  conspiracy,  they  could  not  be  rejected. 


The  same  witness  who    took   the  short-hand  A  witness  for 

note  was  cross-examined,  as  to  his  having  deli-  ^on^rc^' 

vered  this  note  to  the  Under  Secretary  of  State ;  examination, 

and  the  Court  having  intimated  a  doubt  whether  I'o^Sro^h 

such  particulars  could  be  inquired  into  — -  what  channel 

he  made  a  dis- 
closure  to  g(H 

Wetberell  contended,  that  he  was  at  liberty  to  vemment,     ' 
prosecute  the  inquiry,  and  he  attempted  to  dis-  ^^^j"  «««»«- 
tinguish  this  case  from  that  which  was  decided  by  diateiy. 
the  Court  in  Mr.  Tooke^s  case,  and  in  Mr.  Hardy*%. 
There  it  had  been  held,  that  the  name  of  an  in-  ' 
former  upon  grounds  of  public  policy  ought  not 
to  be  disclosed,  and  the  Court  there  made  a  dis- 
tinction between  protecting  a  third  person  and  a 
membei:  or  servant  of  government,  and  no  question 

K  4  was 
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1817.       was  made  that  the  name  of  a  magistrate  or  accre- 
p'  dited  person  might  be  asked,  but  — 


V, 


..? 


Watson.  Abbott,  J.,  referring  to  a  note  of  his  own  in 
Hardjf^  case,  said,  that  it  had  been  ruled  by  all 
the  judges,  that  a  witness  could  not  be  compelled, 
on  cross-examination,  to  disclose  the  names  c^ 
those  to  whom  they  had  given  information  of  the 
proceedings  of  the  society,  whether  such  persons 
were  magistrates,  or  concerned  in  the  administra- 
tion of  government,  or  were  merely  the  channel 
flirough  which  information  was  conveyed  to  go- 
vernment.  In  that  case,  a  witness  who  conceived 
that  the  views  of  the  society  were  dangerous,  by 
the  advice  of  a  friend  made  a  communication  to 
government,  and  upon  cross-examination,  a  ques- 
tion arose,  whether  he  could  be  compelled  to  dis- 
close the  name  of  that  friend ;  and  it  was  held 
by  Lord  Chief  Justice  Eyre,  Mr.  Baron  Hotham, 
and  Mr.  Justice  Grose,  that  he  could  not ;  ctm^ 
trdy  by  the  Lord   Chief  Baron  and  Mr.  Justice 

BULLER. 

WethereU  contended,  that  he  was  at  liberty 
to  inquire  through  what  oflScer  of  government 
the  communication  had  been  made,  but  — 

Lord  Ellenborough  said,  that  a  commu- 
nication to  a  member  of  government,  was  a  com- 
munication to  government  j  and  that  it  could  not 
be  asked   whether  a  communication    had  beeu 

made 
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made  by  that  person  to  government,  and  that       1817. 
Lord  Kenyon  had  so  decided  in  Stone^s  case,  (a)  - 

•Rex 
Wavsok. 


Evidence  was  given  hy  Castle^  an  accomplice,  in  treason  and 
that  he,  together  with  the  prisoners  charged  in  the  J^"^"^^^^ 
indictment,    had  entered  into  a  treasonable  con-  of  the  finding 
spiracy,  and  that  in  pursuance  of  this  conspiracy,  ^  ^^  '*^" 
a  number  of  pikes  had  been  directed  to  be  made  by  they  were 
one  Bentley.  That  the  prisoner  Watson  gave  to  his  ^^^^  *^™« 

__  .       .  -F^       »     •  subicquent  to 

son,  fFfltoow  junior,  money  to  go  to  Bentley^  to  pay  the  prisoners' 
for  thepikes,  and  to  take  them  to  the  lodging  of  Wat-  apprehension. 
son  junior /in  HydeStreetfBhomsbun/.  That  Watson 
junior  and  Castle  accordingly  went  for  the  pikes 
and  carried  them  to  Hyde  Street,  and  that  this 
was  afterwards  reported  to  Watson  senior.  It  also 
.appeared,  that  the  elder  Watson  had  some  time 
before  this  taken  an  apartment  for  his  son  in  Hyde 
Street,  to  be  used  as  a  shop.  That  the  two  Wat- 
sons  frequently  came  to  the  lodgings  together, 
and  that  the  last  time  they  were  seen  there,  was  on 
the  18th  or  20th  of  November.  The  counsel  for 
the  Crown  proposed  to  prove,  that  on  the  5th  of 
March  following,  a  number  of  pikes  were  dis- 
covered secreted  in  the  privy  of  this  house. 

WethereU  for  the  prisoner  objected,  that  the  find- 
ing these  articles  in  such  a  situation  so  long  after  the 
apprehension  of  the  prisoner  (the  Qd  of  December), 

(a)  See  the  case  6  T«  R«  529-  but  this  point  is  not  reported  there. 

could 
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1817.      could  not  be  given  in  evidence  against  him,  prm*-^ 
cipally  on  the  ground,  that  after  the  arrest  of  a  pri- 
soner, neither  papers  nor  any  other  articles  found 
in  his  house  could  be  offered  in  evidence  against 
him,  and  he  referred  to  Hardy^^  case,  where,  when' 
it  was  proposed  to  give  in  evidence,  papers  found 
in   the   possession  of  Martin  and  ThebvaUf   the 
Attomey^General  said,    that  although  the  papers 
were  found  after  the  apprehension  of  Hctrdy^  be 
should  prove  that  they  existed  previously ;  when 
Mr.  Gibbs  objected,  that  the  admission  of  thoAe 
papers  in   evidence  would  be  in   direct   contra- 
diction of  the  rule  which  their  Lordships  had  laid< 
down,  not  to  receive  any  document  found  after  the 
apprehension  of  Hardy  ;  upon  which  Lord  Chief 
Justice  Eyre  said,  «*  the  only  ground  of  the  rule 
**  is.  That  being  found  afterwards,    it    possibly 
might  not  exist  previously,  and  therefore  there 
was   no  proof  that  the  prisoner  was  a  party  to 
it  J  but  if  they  remove  that  objection,  and  shew 
that  in  fact  it  did  exist  before  his  apprehension, 
the  objection  exists  no  longer.*'     That  in  con- 
formity with  this  rule,  the  evidence  proposed  was 
not  receivable.     That  the  rule. was,  that  after  a 
person  is  taken,  nothing  found  in  his  house,  whe- 
ther papers  or  implements,  supposed  to  be  in  his 
possession  could  be  received,  since  they  might  have 
been  placed  there  for  purposes  inconsistent  with 
justice. 

But  the  Court  were  clearly  of  opinion,  that  the 
evidence  was  admissible.    In  the  case  cited,  that 

X5t  which 


tt 
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which  was  offered  to  be  produced  in  evidence  did       ^^^7. 
not  exist  before  the  apprehension,  but  here  the        ^^ 
thing  not  only  existed,  but,  according  to  the  evi*  v. 

dence,  had  been  carried  to  the  house  by  two  of  those  ^-^tsok. 
who  had  been  stated  to  be  parties  to  the  trans- 
action. It  had  been  sworn,  not  only  that  the 
prisoner  had  been  privy  to  the  ordering  of  these 
pikes,  but  that  it  had  afterwards  been  communis 
cated  by  the  younger  Watson  to  the  prisoner,  that 
they  had  been  carried  to  the  place  near  to  which 
they  were  found,  and  Lord  Ellenborough  cited 
a  case  from  recollection,  where  a  butler  to  a 
banker  at  Malton  had  been  taken  up  upon  suspi- 
cion of  having  committed  a  great  robbery.  The 
prisoner  had  been  seen  near  the  privy,  and  this 
circumstance  having  excited  suspicion  in  the 
minds  of  the  counsel,  who  considered  the  case 
during  the  assizes  at  Yorky  at  their  instance, 
search  was  made,  and  in  the  privy  alLthe  plate 
¥ras  found.  The  plate  was  produced,  and  the  pri- 
soner was  in  consequence  convicted ;  he  had  been 
separated  from  the  custody  of  the  plate,  since  he 
had  been  confined  in  York  Castle  for  some  time, 
but  no  doubt  was  entertained  as  to  the  admissi- 
Ulity  of  the  evidence,  and  Abbott,  J.,  observed, 
that  an  assize  had  scarcely  ever  occurred,  where 
it  did  not  happen  that  part  of  the  evidence  against 
a  prisoner  consisted  of  proof  that  the  stolen  pro- 
perty was  found  in  his  house  after  his  appre- 
hension. 


It 
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1817.  It  was  in  evidence  that  on  the  5th  of  Decemb^t 

j^  after  the    meeting  in  Spa  Fields j  which  was  on 

V.  the  2d,  the  lodgings  of  the  younger  Watson^  in 

Watsok.  Hyde-Street  Bloomsbury^  had  been  searched,  and 

Sr^St  ^  ""™^«'-  °f  P*P«^«  ^'°"°*i  there  by  the  witness 
of  A  co-conspi-  who  produccd   them ;   it  also  appeared  that  the 

"^suie  uent  J^^^S^^  WatsoTi  kept  the  key  of  the  shop  in  which 
totheappre-  these  papers  were  found,  and  that  no  one  had 
heniion  of  the  acccss  to  it  but  himself,  and  that  he  had  not  been 
be  read  m  evi-  sccn  there  siucc  the  1 8th  of  the  preceding  jYo* 
deiice,aithough  >oember^  and  that  he  had  absconded  on  the  2d  of 
proofM  given  December;  upon  one  of  these  papers  was  a  plan 
of  their  pre-  of  the  Towcr,  a  second  exhibited  a  machine  armed 
^Ihere^8m>ng^^  with  scythes,  intended  for  the  purpose  of  clearing 
presumption  the  Streets  of  cavalry,  and  a  third  contained  a  list 
i(^riliM*had*  of  iiames.  A  witness  (Co^ffe)  had  also  stated  that 
not  been  enter-  it  was  the  intention  of  the  conspirators  to  excite 
ed  by  any  one  ^  general  insurrection  on  the  2d  of  December^  to 

m  the  interval        ^  ' 

between  the  take  posscssiou  of  the  Bank,  &c.,  to  subvert  the 
appreheiMion    existing  govcmment,  and  to  substitute  a  committee 

and  the  find-         /.,?./.  11  t.         /.  1 

ing,  and  where  of  pubuc  Safety ;  and  that  a  list  of  names,  a  plan 

the  papers  are  q{  t^g  Tower,  and  a  plan  of  a  machine  for  destroy- 
intimately  con-  .  IIJI  «  !••/». 1 

nected  with  i^g  cavalry  had  been  shewn  to  him  in  furtherance 
the  objects  of   of  the  general  design. 

the  conspiracy 
as  detailed  in 

evidence.  Wetfierell  opposed  the  reception  of  these  docu- 

ments in  evidence  on  the  ground  of  his  former 
objection,  the  want  of  proof  that  these  papers 
had  any  existence  previous  to  the  apprehension 
of  the  prisoner,  and  again  referred  to  the  rule 
laid  down  in  Hardyh  case. 

But 
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But  the  Court,  referring  to  the  evidence  already  ^  1^I7. 
given,  were  clearly  of  opinion  that  these  papers 
were  admissible,  since,  in  the  first  place,  there  was 
a  strong  presumption  that  the  papers  fottnd  in 
the  room  were  there  and  in  the  same  state  previous 
to  the  2d  of  December^  and  therefore  previous  to 
the  apprehension  of  the  prisoner ;  a  circumstance 
which  very  materially  distinguished  the  present  case 
from  that  of  Hardy* ^^  where  the  papers  were 
found  in  the  possession  of  persons  after  his  appre- 
hension, which  persons  might  have  acquired  the 
possession  after  his  apprehension ;  whereas  in  the 
present  case  the  room  in  which  the  papers  were 
found  had  been  kept  locked  up  by  one  of  the  con- 
spirators ;  and  secondly,  because  these  papers  had 
all  a  reference  to  the  design  and  plan  of  the  con- 
spiracy as  detailed  in  evidence ;  but  the  Court 
seemed  to  be  of  opinion  that  an  indorsement 
upon  the  plan  of  the  machine,  which  did  not  appear 
to  be  at  all  connected  with  the  general  design,  was 
not  admissible  in  evidence. 


It  was  proposed  to  read  another  of  these  papers  g^,  whether 
in  evidence  containing  inter  alia  the  following  teditious  que^ 
questions  and  answers.  "  How  long  ought  soldiers  swew  found  L 
^*  to  obey  their  commanders?  As  long  as  the  thepoeseaaion 
**  orders  of  their  commanders  are  founded  on  jus-  ^^or^b^t^nSf* 
*•  tice. — Can  any  conduct  of  commanders  tolerate  published  may 

not  from  their 
cloie  connection  with  the  nature  and  object  of  the  conspiracy  be  read  in  evidence, 
although  no  poutive  and  direct  proof  be  given  that  use  was  to  be  made  of  this  or 
Jny  other  such  instrument,  in  furtherance  of  the  design.  If  such  positive  evidence  were 
to  be  given,  the  document  would  certainly  be  admissible. 

"  disobedience 
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1817.       '^  disobedience  of  orders?  ^Vhen  orders  to  8Uptx>it 

'     -.^  "  tyranny  and  oppression,  and  increase  distresa  ue 

n,,        ^^  given  contrary  to  the  will  and  intereilai  cf  a 

Watson.     «  nation,  the  commanded  are  unjust,  and  injtls-, 

"  tice  ought  never  to  be  obeyed. — Ought  soldiers 

««  to  be  the  judges  of  their  country's  wrongs? 

**  Soldiers  are  men ;  they  have  feelings  in  common 

"with  their  brethren,  and  can  judge  when  rulers 

'*  oppress  the  people. — When  rulers  are  oppressors 

^^  and    have    ruined  a  country,  is    it   r^t    in 

<<  soldiers    to    disobey    commanders?      Soldiers 

**  ought  not  to  be  mercenaries;  they  are  a  part 

of  the  people  ;  they  ought  not  to  add  to  the  mi* 

series  of  their  starving  industrious  brethren; 

they  are  paid  to  cherish  and  protect  them,  and 

not  to  destroy  them,*'  &c.  &c. 


4t 


WethereU  and  Copleyy  Serjt.,  for  the  prisoner, 
contended  that  this  could  not  be  received  in  ^vi« 
dence.  If  it  had  been  previously  proved  that  it 
had  been  proposed  to  distribute  amongst  the 
soldiery  papers  or  placards  tending  to  withdraw 
them  from  their  allegiance,  such  a  paper  might 
be  evidence,  since  then  there  woUld  be  a  con- 
nection between  the  means  used  and  the  object 
to  be  attained;  but  that  it  was  not  competent 
to  the  counsel  for  the  prosecution  to  produce  out 
of  a  man's  scrutoire  a  series  of  written  questions 
and  answers  without  any  proof  that  it  had  ever 
been  printed  or  proposed  to  be  printed,  or  that 
any  attempt  had  been  made  to  circulate  it.  The 
effect  of  reading  such  a  paper  in  evidence  would 

be 
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be  the  sao^e  as  if  a  plan  bad  been  proved  to  subvert  1817. 
military  discipline  by  the  publication  of  papers, 
and  as  if  they  had  proved  that  it  was  printed. 
That  a  paper  found  in  a  man's  desk  was  not  to 
be  offered  in  evidence  against  him,  in  the  same 
way  as  if  it  had  been  printed  and  circulated.  That 
the  case  fell  within  the  rule  of  evidence  established 
in  Sidnetf^s  case :  in  that  case  there  had  been  no 
publication ;  the  paper  contained  nothing  more 
than  abstract  principles  ;  that  in  Sidney^s  case 
the  treatise  contained  republican  principles,  but 
that  this  was  a  treatise  on  a  question  which  every 
man  had  a  right  to  discuss  ;  and  that  a  treatise  on 
a  speculative  subject,  .confined  to  a  man's  closet, 
ought  not  to  be  adduced  to  shew  that  he  had 
entered  into  any  criminal  conspiracy.  That  al- 
though there  was  upon  the  record  a  charge  of 
attempts  to  seduce  soldiers,  and  although 
levidence  had  been  given  of  what  was  called  a 
tampering  with  soldiers,  yet  still  this  evidence 
was  not  admissible  without  previous  evidence 
either  of  an  actual  pubUcation  of  the  paper  or 
of  a  proposal  to  publish  it.  That  the  reception 
of  this  evidence  would  introduce  a  boundless,  lati- 
tude of  evidence,  for  if  a  paper  could  be  read 
relating  to  the  seduction  of  soldiers  from  their 
alkqgiance,  any  paper  might  be  read  which  had 
reference  to  the  subverting  any  man  from  his 
allegiance.  Suppose  a  seditious  song  had  been 
found,  which  had  no  reference  either  to  the  soldiers 
or  to  the  army,  would  that  have  been  evidence  ? 
If  so,  then,  any  paper,  in  any  manner  connected 

with 
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isn.  with  the  government  and  constitution  of  •  tto 
country,  would  be  receivable  in  evidence,  although 
no  charge  was  made  out  on  the  record,  nor  any 
evidence  produced  of  an  intention  of  making 
such  a  publication,  there  would  be  no  marks  w 
boundaries  for  the  exclusion  of  any  papers.  It 
was  also  insisted  that  there  was  no  evidence  that 
this  paper  was  in  the  hand-writing  of  Mr. 
Watson,  or  of  any  one  of  the  conspirators,  it  did 
not  appear  then  that  this  was  the  result  of  young 
Watson*  s  own  conviction ;  for  any  thing  which 
appeared  to  the  contrary,  they  might  have  been 
handed  to  him,  and  he  might  have  taken  them 
with  a  view  to  refuting  them  and  shewing  their 
fallacy. 

The  Attormey-General  for  the  Crown  contended 
at  some  length  that  this  case  differed  essentially 
from  Sidney*^  case ;  and  that  this  paper  having 
been  found  in  the  possession  of  one  of  the  persc^ 
charged,  was  actually  connected  with,  and  con- 
firmed their  proceedings  as  stated  in  the  evidence^ 
when  the  Court  informed  him  that  he  need  not 
labour  to  shew  the  entire  diversity  between  .this- 
case  and  Mr.  Sidney's.  That  the  question  here 
was,  how  he  could  apply  this  evidence  as  conducive 
to  effectuating  any  of  the  purposes  of  the  conr 
spiracy;  it  had  been  proved  that  communications 
had  been  made  to  soldiers,  but  did.thepapw 
relate  to  any  measure,  to  be  adopted  for  the  cor- 
ruption of  soldiers  ?  There  was  no  evidence  that 
it  was  intended  to  circulate  papers  in  the  shape 

i3t  of 
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•of  question  and  answer  to  corrupt  the  minds  of  the       1817 
^soldiers.     If  it  had.  appeared  that  such  publica-        j^^ 
tions  were  in  contemplation,  and  that  the  paper  had         v. 
remained  in  the  possession  of  the  party  for  this    "Watson. 
purpose,  it  would  have  been  evidence  of  that  pur- 
pose, and  in  that  point  of  view  might  have  been 
iMlmissible  ;  but  the  difficulty  was,  how  it  tended  to 
«flfectuate  any  of  the  objects  of  the  conspiracy 
ttttted  in  evidence. 

r 

The  Attomey-General  answered,  that  although 
there  was  no  evidence  of  an  intention  to  circulate 
papers  amongst  the  Soldiers,  there  was  evidence 
to  shew  that  they  had  entered  into  conversation 
with  the  soldiers  for  the  purpose  of  persuading 
^hem  not  to  act  against  the  conspirators,  and  to 
render  them '  dissatisfied  with  their  officers  and 
the  government,  and  for  the  purpose  of  drawing 
those  soldiers  from  their  allegiance  and  duty.  But 
ultimately  finding  that  the  Court  entertained 
doubts  as  ^to  the  admissibility  of  this  evidence, 
the  *  Attomejf'Geiieral  withdrew  it  from  the  con* 
mlemtion  of  the  Court. 


Lord  Ellenborough  observed,    that  where  a 

doubt  existed,  his  inclination  was  to  reject  a  paper 

'-^ififered  against  a  defendant  in  such  a  case.     That 

of  there  had  been  proof  of  a  design  to  corrupt  the 

MM>ldiers  by  written    papers   circulated    amongst 

them,  this  would  have  been  evidence  of  a  paper 

to  effectuate  that  purpose ;  but  that  at  present 

ihe  contents  of  the  paper  appeared  to  be  of  too 

VOL.  II.  h  abstract 
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1817.      abstract  a  nature^  and  too  little  coaneoted  vitli 

aay  object  of  the  comj^ncy  then  in  evidenee^  «0d. 

V.        that  therefore  it  would  be  more  safe  to  feject  tibe 
Watcok.    evidence^  although  it  might  bear  much  BigpmmA 
independent  of  Sidn^s  case. 

Batlby,  J.,  said^  that  he  was  by  no  mWins  pre- 
pared to  say  that  this  pi^er  was  not  admissible  in. 
evidence ;  but  thought  it  so  doubtful  that  be  wa(i 
of  opinion  that  the  Attorney-General  had  done 
tig^  in  withdrawing  it.    He  said  that  his  doubt 
was  thisy  that  it  was  in  evidence  'that  the  conqn- 
rators  went  about  to  difl^ent  public-houses.. in 
order  to  address  the  soldiers,  and  that  if  it  had 
dearly  appeared  that  the  contents  of  thia  pqper 
were  intended  to  have  been  made  use  of  in  ft»- 
therance  of  the  common  purpose,  he  should  h99fi 
thought  it  receivable  in  evidaoK^e ;  but  that  it  did 
not  appear  to  have  been  so  intended,  and  tberefine 
it  was  possible  that  it  might  be  ^  coUectioA  of 
questions  and  answers  intended  tds.  be  used  hf 
young  Watson  himself,  without  reference  to  say 
common  purpose  or  design ;  there  was  no  doubt 
that  the  act  of  any  one  co-conspirator  in  furtherance 
of  a  common  design  was  evidence  against  All?  and 
it  was  doubtful  whether  a  collection  of  treasonable 
questions  and  answers  mi^t  not  be  materials  in 
iurtherance  of  the  design ;  but  that  the  question 
was  so  far  doubtful  that  the  safer  course  was  to 
permit  the  evidence  to  be  withdrawn. 

Abbott, 
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Abbott,  J.,  said,  that  if  the  Court  had  been  1817. 
called  upon  decide  upon  the  question,  he  should  ^"""T!^!""^ 
have  ¥ashed,  before  he  gave  any  opinion,  to  have  '«• 
heard  the  argument  upon  it,  since  he  thought  the  Watsoit. 
question  one  of  considerable  difficulty.  That  the 
aigument  against  the  reception  of  the  evidence 
Wis  founded  upon  a  supposed  similarity  between 
tills  paper  and  the  paper  in  Sidney* %  case.  That  he 
hsd,  always  understood  that  the  ground  of  objec« 
tioii  in  that  case  was  not,  that  the  papers  had  never 
been  published,  but  that  they  had  no  relation  to 
the  treasonable  practices  charged  in  the  indict- 
ment, and  he  referred  to  Mr.  Easf^  Pleas  of  the 
Crown,  119*,  where  it  is  said,  <<  writings  plainly 
^  aj^Ucable  to  some  treasonable  design  in  con- 
^  templation,  are  clear  and  satisfactory  evidence 
^  of  fuch  design,  although  not  published.  If, 
^  WBf  Mr.  Justice  Foster  and  Mn  Justice  Black-- 
^  itmie^  the  papers  found  in  Sidney'^  closet 
^  had  been  plainly  relative  to  the  other  treason- 
^  aUe  practices  charged  in  the  indictment,  they 
^  adght  have  been  read  in  evidence  against  him.'' 
79iat  was  the  objection  which  had  constantly  been 
made  to  the  reception  of  the  evidence  in  Sidney's 
«8se.  The  paper  there  was  not  only  an  unpub- 
lished paper,  but  appeared  to  have  been  composed 
several  years  before  the  crime  charged  to  have 
lieen  committed.  That  he  entertained  consider- 
able doubt  upon  the  present  question;  but  that  his 
present  opinion  was,  that  the  paper  was  too  abstract 
io  its  terms  to  be  admissible ;  and  that  he  had 
so  much  upon  the  present  question,  in  order 

L  2  to 


Watsok^ 
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1817.      to  prevent  any  mistake  from  going  abroad  in  con* 
-  sequence  of  Sidney^s  case  having  been  assimilated 

to.  this. 

H<»LROTD»  J.,  was  of  opinion,  that  the  case  waa 
very  distinguishable  from  Sidney\  and  that  he 
should  have  wished  for  further  argument  before  he 
had  decided  upon  the  subject ;  assuming  it  to  be 
admissiUe,  it  would  have  been  evidence  only,  as 
a  thing  done  in  furtherance  of  the  general  in** 
tention  of  the  parties,  and  as  confirmatory  of  thi^ 
intention. 


a  correct  one. 


An  officer  of  A  clcrk  of  the  works  in  the  ordnance  depart- 
thc  Tower  not  ment,  who  had  resided  many  years  in  the  jTtwer,* 
prore  that  ^  ^^^  aflerwards  called,  for  the  purpose  of  proving 
a  particular  that  the  plan  found  at  the  lo(%ings  of  young' 
Toww-,  pro-  Wats^n^  was  a  plan  of  a  part  of  the  interior  of  the 
4uced  by  the  T&wer ;  having  proved,  this  to  be  the  case,  he  was* 
''  afterwards  asked  upon  cross-examination,  whether 
another  printed  plan  (which  was  shewn  him)  lipon 
a  regular  scale,  was  a  correct  plan  of  the  Tdvoer^ 
for  the  purpose  of  shewing  that  such  maps  might 
be  purchased  without  difficulty  in  the  shops  in 
London  y  but  — 

•  ■  >  m 

t 

The  Comrt  held,  that  it  might  be  attended 
with  public  mischief,  to  allow  an  officer  of  the 
tower  to  be  examined  as  to  tbe  accuracy  of  such 
a  plan. 

WelJierett 
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'  WethereU  said,  that  he  merely  meant  to  shew       I8I7. 
that  a  plan  of  the  Tower^  upon  a  military  scsde^ 
might  be  purchased  at  any  shop  in  London  ;  but         v. 

that  he  had  no  wish  to  press  the  question.  Watso^. 

Batlet,  Jm  said,  that  he  might  prove  that  prints 
containing  a  plan  of  the  Tower  might  be -pur- 
chased, but  that  he  could  not  ask  the  officer  ii^h^er 
tbey  were  accurate* 


In  the  course  of  the  evidence  adduced  on  he  Evkienceofa 
part,  of  the  prisoner,  it  was  prc^osed  to  prove  the  P^^^  ^^' 
certificate  of  the  marriage  of  John  Castle  with  not  be  adduced 
EUzabeth  Streeter.    Castle  had  been  examined  as  a  "*  *"y  ^^. 
witness  for  the  Crown,  and  had  stated  himself  to  or  crimiiuLUa 
be  an  accomplice  in  the  treasons  charged  against  ^^  ^^  ^ 
the  prisoner,  and  upon  his  cross-examination,  had  0^86.  ^ 
admitted  that  he  had  been  guilty  of  several  crimes,  xhe"^ 
He.  hlul  not  been  asked  whether  he  had  been  guilty  modes  of  hn- 
ci  bigamy, :  but  the  establishment  of  the  marriage  JJ^^f  f  * 
.  to  which  this   certificate  related,    would,   when  witness,  are 
•coupled  with  his  own  admission  of  another  pre?-  *»y^"J***"- 

.    *  1    1  "L  minatian,  by 

vious  marriage  with  a  woman  still  living,  have  producing  the 
T>roYed  that  he  was  guilty  of  bigamy^*  ^^^  ?^  ^! 

■  cy        ,/  o       ^  eoDviction  of 

tome  crime* 

-    The  Attorney-General  objected  to  the  reception  ^^y  ^^ 
of  thi»  evidence,  if  it  was  offered  with  a  view  to  ^^^^ 
criminate  CasUe^  although  he  seemed  to  admit  that  that  he  u  uiu 
it  would  be  evidence  with  a  view  to  his  contra-  bdTg  believed 
diction  merely.  upon  hit  oatK 

If  a  witneM  be 
asked  at  to  a'  collateral  fact  bis  answer  is  coDclu«iY% 

L  3  Wetherell 


Watson, 
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tVetherett  avowed,  that  the  ^deiice  was  oAred 
with  a  view  not  to  contradict  the  iHtneAi  but  to 
critninate  him. 

The  Court  inquired  whether  he  was  prepared 
with  a  record  of  the  witness's  conviction. 

WethereU  answered,  that  he  was  not ;  but  ood- 
tended  that  he  had  a  right  to  prove  such  an  accu* 
mulated  infamy  of  character  against  the  witness 
as  would  render  him  incredible.     The  point  was 
insisted  upon  at  considerable  length  by  W6thereU 
and  Copley^  Seijt.,   who  relied  principally  upon 
the  following  matters.     That  no  decision  coold  be 
cited  by  the  Counsel  for  the  Crown  to  the  *odil- 
trary ;    and  that  it  would  militate   against   the 
plainest  principles  of  justice  to  reject  such  evi- 
dence, since  a  man  mi^t  be  able  to  prove  that  a 
witness  was  not  to  be  believed  upon  his  oath,  by 
shewing  that  he  had  been  guilty  of  a  number  ^ 
cnminal  acts,  although  he  could  not  produce  a 
single  rec6rd  of  conviction.    That  since  it  might 
be  proved  indirectly,  that  the  witness  is  not  cre^ 
dible  upon   oath,   it   was  too  strong  a  proposi- 
tion, to  say  that  the  same  conclusion  might  not 
be   proved,    directly,   by  actual  proof   of  accu- 
mulated crimes,   which  demonstrated  the  infiuny 
of  the  witness ;  that  the  witness  himself  were  it 
not  for  the  particular  objection,  that  he  is  not 
bound  to  criminate  himself,  might  be  asked  wb^ 
ther  he  had  committed  a  particular  crime;  why 
then  might  not  the  same  fact  be  proved  by  other 

evidence 
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evidence  to  which  the  particular  objection  did  not 

apply.    That  the  consequenceB  would:  be  enor-  ^^^ 

mouB  and  alanning  to  the  administration  of  justice^  '  v. 

if  such  evidence  were  to  be  shut  out.    A  witness  ''^^•®*^ 
who  had  committed  a  multitude  of  crimes^  but 

who  had  not  been  convicted  of  one*  would  stand 
as  a  fidr  and  credible  witness  in  a  court  of  justice ; 
if  he  were  to  be  asked  the  question,  he  would  not 
be  bound  to  answer  it ;  and,  therefore,  if  otiier  evi« 
dence  could  not  be  adduced  to  prove  it,  that  testi- 
mony, which  is  essential  to  the  ascertainment  dP 
tmth,  inasmuch  as  it  ascertains  the  degree  of 
cre£t  due  to  a  witness,  would  be  wholly  excluded. 

The  Attomey^General  being  about  to  reply,  was 
stoiqped  by  the  Court. 

Lord  £LLENBoaouGH.  -—  This  is  so  dear  a  point, 
and  so  entirely  witiiout  precedent,  that  it  would  be 
a  waste  of  time  to  call  for  a  reply.  For  the  pur<» 
pose  of  ascertaining  the  credit  due  to  witnesses, 
die  Court  indulge  free  crosa-examination ;  but 
when  a  crime  is  imputed  to  a  witness,  of  which 
he  may  be  convicted  by  due  course  of  law,  the 
Court  know  but  one  medium  of  proof,  the  record 
of  conviction.  It  is  the  constant  practice  at  Nid 
FriM  not  to  receive  such  evidence  without  the 
rec(Hrd  of  conviction.  You  may  ask  the  witness 
whether  he  has  been  guilty  of  such  a  crime,  this, 
indeed^  would  be  improperly  asked,  because  he  is 
not  bound  to  criminate  himselff  but  if  he  does 

L  4  answer 
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I8l7i  ftntrwer  promptly,  you  must  be  bound  by  the.ilii^ 
swer  which  he  gives,  for  the  Court  does  not  sit  IRmt 
the  purpose  of  examining  into  collateral  crtmes.>; 
It  would  be  unjust  to  permit  it,  for  it  would  be 
impossible  that  the  party  should  be  ready  to  excul- 
pate himself,  by  bringing  forward  evidence  in 
answer  to  the  charge,  there  would  be  no  possibility, 
of  a  fitir  and  competent  trial  upon  the  subject,  and 
therefore  it  is  never  done. 

•    •      •■;» 

Baylet,  J.  — '  I  entertain  no  doubt  upon  this 
point,  and  this  is  not  the  first  time  I  have  had 
occasion  to  consider  it.  If  this  evidence  were  ad^* 
missible,  it  would  be  impossible  to  proceed  in  the 
administration  of  justice,  because  on  every  trial 
the  Court  would  have  to  try  100  different  issues ; 
and  juries,  instead  of  having  one  issue  to  try, 
would  have  their  attention  withdrawn  from  one 
single  point  to  look  into  an  indefinite  number  of 
crimes.  If  a  witness  has  been  guilty  of,  a  crime 
which  incapacitates  him,  you  are  to  produce  the 
record  of  his  conviction  and  prove  his  identify, 
and  then  he  cannot  be  heard  in  a  court  of  justice. 
The  rule  is,  that  a  party  against  whom  a  witness  is 
called,  may  examine  witnesses  as  to  his  general 
character ;  but  he  is  not  allowed  to  prove  parti- 
cular facts,  in  order  to  discredit  him.  The  wit- 
nesses may  state,  that  he  is .  not  a  man  to  be  be- 
lieved upon  his  oath  ;  but  they  cannot  state,  that 
at  such  a  time  he  committed  a  particular  offence^ 
for  although  every  man  may  be  supposed  to  be 

capable 
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capable  of  defending  bis  general  character,  he  can-  1817. 
EOt  come  prepared  to  defend  himself  against  par-  ^^"""r^^"^ 
ticular  charges  without  notice,  and  such  evidence  v. 
would,  on  that  account,  supply  but  a  very  imper-  Watson. 
feet  test  of  credibility.  If  the  witness  were  ap- 
prized of  the  charges,  he  might  come  prepared 
with  evidence  *  to  shew,  that  although  there  was 
primd  fade  evidence  against  him,  they  were  in 
reality  unfounded.  You  may  indeed  ask  the 
question  of  the  witness  himself;  but  if  he  choose 
to  answer  the  question,  you  must  stand  or  fall  by 
the  answer  which  he  gives.  He  may  demur  to 
the  question,  for  he  is  not  bound  to  criminate 
himself;  and  if  he  refuse,  this  is  not  without  its 
effect  with  the  jury.  If  you  ask  a  witness  whether 
he  has  committed  a  particular  crime,  it  would 
perhaps  be  going  too  far  to  say  that  you  may 
discredit  him  if  he  refuse  to  answer ;  it  is  for 
the  jury  to  draw  what. inferences  they  may.  With 
regard  to  this  particular  case,  I  am  of  opinion 
that  the  Counsel  for  the  prisoner  cannot  go  into 
evidence  of  particular  facts  to  shew  that  the  wit- 
ness is  not  to  be  believed  upon  his  oath. 

Abbott,  J.  —  I  am  of  the  same  opinion  ;  and  if 
the  Attomey^General  had  not  interfered  the  Court 
ought  not  to  have  admitted  this  evidence.  In 
many  cases  counsel  may  not  choose  to  object  to 
particular  evidence ;  but  in  no  case  ought  the 
Court  to  admit  evidence  which  by  the  law  of  the 
land  ought  not  to  be  received.     I  was  surprised 

12  to 
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1817.      to  bear  that  the  counsel  for  the  prisooer  did  not 
expect  that  the  admiMbili^  of  this  evidence  wonU 
be  questioned.    It  has  been  much  diq[>uted  of  late 
WAmn.    years,  whether  it  is  competent  to  ask  a  witoma 
whether  he  has  committed  any  crime,  or  to  put 
to  bim  any  question  which  tends  to  disgrace  and 
disparage  him.    The  subject  is  discussed  modi 
at    length  in  the   last   edition  of  Mr.  Peah^$ 
book  on  evidence ;  reference  is  there  made  to  a 
diction  of  Lord  Chief  J.  Trelnf,  who  upon  a  trial 
for   high   treason  said,  that   no  question  could 
be  put  to  a  witness,  the  answer  to  which  aii|^ 
bring  him  into  disgrace  and  disparagement  Withm 
a  few  years  upon  a  trial  before  the  late  Lord  Chief 
Baron,  than  whom  a  more  learned  or  humam 
judge  never  sat  upon  the  bench,  a  question  was  put 
to  the  witness,  I  do  not  precisely  recollect  wheUier 
to  criminate  him,  or  whether  it  merely  tended  to 
discredit  him  :  I  believe  the  latter ;  but  the  Loid 
Chief  Baron  would  not  allow  it  to  be  put ;  and  in 
order  to  bring  the  que8ti<m  to  a  conclusion,  a  bill 
of  exceptions  was  tendered,  in  order  that  the  pomt 
might  be  brought  before  the  House  of  Lords ;  but 
it  was  not  proceeded  in.    The  usual  question  put 
for  the  purpose  of  discrediting  the  testimony  ^  a 
witness  is.  Would  you  believe  that  witness  upon 
his  oath  ?  but  the  particular  reasons  have  never 
been  received. 

To  what  would  the  reception  of  such  evidence 
lead  ?    To  the  trial  by  the  jury  impannelled  here 

5  whether 
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whether  the  witness  had  cotnimtted  a  critaie:  if  Idl?. 
Wi  flkice  a  similar  inquiry  might  be  made  in  the 
ease  6f  every  other  witness,  the  jury  might  be  kept 
herfe  from  day  to  day  to  an  indefinite  period.  This 
WduM  be  imposing  a  burthen  which  ought  not  to 
be  cast  upon  them.  There  is  no  difierence  as  to 
the  rules  of  evidence  between  criminal  and  civil 
cases.  What  may  be  received  in  the  one  case 
natty  be  received  in  the  other ;  and  what  is  reject^ 
in  the  one  ought  to  be  rejected  in  the  other.  But 
in  civil  causes  how  can  the  party  or  ^tness  come 
prepared  to  rebut  the  presumptive  evidence  of 
^uilt  whi^h  may  be  adduced  against  him?  On 
theae  grounds  without  going  further  into  the  sub- 
ject, I  am  quite  sure  that  this  evidence  ought  not 
to  be  received. 

He  afterwards  added,  that  he  recollected  a  case, 
roiYnn  Lawrence,  J.  at  Gloucester  (a),  where  a 
similar  question  was  put  to  the  witness,  and  the 
learned  judge^  after  heritating  for  some  time,  at 
list  said,  you  may  put  the  question  if  you  please ; 
but  if  you  do,  you  must  take  tlie  answer  for  good 
(»r  £k  bad :  you  cannot  call  witnesses  to  contradict 
him. 

HoLROTD,  J.-^I  am  also  very  cl^Eurly  of  the 
same  opinion.    If  such  evidence  be  admissible  it 

{a)  BOrru  ¥.  Tippett  a  Camp.  637.  and  Topping  said  that  die  same 
point  had  been  ruled  by  Mr.  X  Lawrence^  at  Tork^  in  the  King  s,  Teale 
and  odsers. 

is 


If6  '        CASES  AT  NISI  PRIUS, 

1817.  is  to  be  expected  that  it  would  have  been  vdy. 
frequently  tendered  and  received ;  for  it  is  obvious 
how  very'  important  such  evidence  must  be  in 
crioiinal  cases  particularly.  The  circumstance  tfant 
such  evidence  never  has  been  received  is  a  strong 
argument  to  shew  that  it  cimnot  be  received ;  ;but 
this  is  not  the  first  time  that  the  question  has 
occurred  and  such  evidence  has.  been  rejected. 
In  addition  to  the  great  inconvenience,  it  would 
be  impossible  truly  and  justly  to  decide  collateral 
issues  of  this  nature.  How  would  it  be  possiUe 
for  a  party  or  a  witness  to  come  prepared  to  ex- 
plain ]and  rebut  primd  facie  and  presumptive  proo^ 
applicable  to  every  action  of  his  life,  which  notice 
:of  the  charge  might  have  enabled ,  him ,  to  do  ? 
The  effect  would  be  to  withdraw,  the  attention 
of  the  jury"  from  the  question  which  they  were 
hnpannelled  to  try,  in  order  to  try  a  number  of 
coilateral  issues,  and  to  render  witnesses  unwilling 
to  appear  in  a  court  of  justice,  where  they  would 
be  liable  to  charges,  which  for  want  of  previous 
notice  they  could  not  repel.  In  the  case  of  Spenc^ 
qui  tarn  v.  WiUot  (a),  which  was  an  action  for 
usury,  allefged  to  have  been  committed  in  a  con- 
tract made  by  the  defendant  with  the  Marquis 
de  Chambonas^  after  the  Marquis  de  Chambonas 
had  proved  the.  usury  as  stated  in  the  declara- 
tion, the  defendant's  counsel  proposed  to  ask  th^ 
Marquis  what  contracts  he  had  made  with  a  Mr. 

{a)  7  East,  io8. 

Schullenberg^ 
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SchuUenbergi  atid  with  several  other  third  persons  i«l7. 
from  whom:  he  had  taken  up  money  on  the  same  ^""J^ 
dayiSyc  with  a  view  to  shew  that  the  contracts  in  v. 

question  were  of  the  same  nature,  and  not  usurious,     Watsok. 
if.  he  answered  one  way,  or  to  contradict  him  if 
he  answered  otherwise.  But  Lord  EUenborough  re- 
fused to  suffer  the  question  to  be  put,  conceiving 
it  to  beentirely  irrelevant  to  the  issue,  and  held  that 
it  was  not  sdlowable  to  a  counsel  on  cross-exami- 
nation to  put  a  question  to  a  witness  concerning 
any  distinct  collateral  fact,  not  relevant  to  the 
issue,  for  the  purpose  of  disproving  the  truth  of 
the  expected  answer  by  other  witnesses.     And 
the  plaintiff  having  obtained  a  verdict  for  25,000/. 
the  Court  of  K.  B.  rejected  a  motion  for  a  new 
trial  upon  that  ground,  but  granted  a  new  trial 
mipon  another  ground.     Upon  that  occasion  Lord 
EUenborough  observed,  that  he  had  ruled  the  point 
sgain  and  again  at  the  sittings,  till  he  was  quite 
tired  of  the  agitation  of  the  question,  and  therefore 
wished  that  a  bill  of  exceptions  should  be  tendered 
l>y  any  party  who  was  dissatisfied  with  his  judg- 
ment, that  the  question  might  finally  be  put  to  rest. 
If  the  case  came  on  for  trial  again  there  was  an 
opportunity  of  tendering  a  bill  of  exceptions,  by 
means  of  which  the  very  eminent  counsel  (a),  if 
he  had  thought  the  question  tenable,  might  have 
carried  it  to  the  House  of  Lords.'    Some  cases  have 
occurred  since:  I  have  understood  that  the  rule 
has  been  acted  upon,  to  this  extent  at  least,  that 

(a)  Mr.  Erskine. 

if 
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1817.  ^  if  you  propose  a  question  to  a  witness,  aud  be 
declines  to  answer  it,  his  not  fiiiswering  eau  have 
no  effect  with  the  juiy.  If  he  does  answer  it,  you 
must  be  satisfied  with  hia  Wiwer,  since  it  is  given 
upon  the  penalty  of  being  prosecuted  for  peijury. 
This  was  so  held  by  Mr.  Justice  LamrencCf  in  a 
case  of  which  I  have  a  note  (h)  i  and  I  have  idways 
considered  it  as  settled  law  aqd  acted  upon  from 
the  earliest  times. 


An  objection  In  the  CQurse  of  the  evideitce  for  the  prisoner 
t^e*™!rnTof"  ^^  appeared  that  the  real  name  of  a  person  who 
misdescription  had  been  examined  as  a  witness  for  the  crown» 
iTthe'fir^*"  and  who  had  been  described  in  the  list  of  witnessest 
instance.         delivered  according  to  the  statute  as  *'  John  Hey^^ 

WQrdy  Na*  G$  Siangate-WaU,  Lambeth^  was  not 
Hejffvard  but  Heywood^  and  that  he  was  not  a 
stQck'troker^  as  he  was  represented  to  be  in  the 
list.  It  was  objected  that  on  the  ground  df  this 
misdescription  his  evidence  ought  now  to  be  struck 
out. 

But  pfr  cwiam^  the  Ejection  ought  to  have  been 
taken  in  the  first  instance,  otherwise  a  party  might 
take  the  chance  of  getting  evidence  which  he 
likedt  and  if  he  disliked  the  testimony,  he  might 
then  get  rid  of  it  on  the  ground  of  misdescription* 
and  if  the  witness  himself  had  been  asked  as  to  his 

{b)  E^lrojdf  J.  aftenrards  intimated  that  this  was  the  same  with 
Harris  v.  TippetU  %  Camp,  ^37. 

name* 
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name,  he  might  have  stated  that  he  sometimes      1817. 
wrote  his  name  one  way  and  sometimes  another ;  ^"^^ 
and  objections  of  a  diaqtialifyog  nature  ought  to         v. 
be  taken  in  the  first  instance.  Watsok. 

The  prisoner  was  acquitted. 

The  Attamey^GeneraU  Topping,  Gumey,  and  H. 
Shepherd,  for  the  Crown. 

Weiherell  and  Copley,  Seijt.  for  the  prisoner. 


\^ 
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At  the  First  Sittings  after  Trimttf  Term^ 

STj  George  III. 


GUILDHALL. 


Holland  v.  Falser.  I8I7. 

^UIS  was   an  action  of  assumpsit,   brought  to  Agreement  to 
recover  a  quarter's  rent  for  a  house.  1^1^^^*** 

1  a  year»  the  rent 

The  house,  by  the  terms  of  agreement  was  let  for  to  commence 
twelve  calendar  months,  at  the  yearly  rent  of  80/.,  ^^Mkhaeimw, 

^  J         J  and  to  be  paid 

the  rent  to  commence  at  Michaelmas^  and  to  be  three  montht 
paid  three  months  in  advance,  such  advance  of  20/.  *°  ^^'^f^ 
to  be  paid  on  taking  possession.     Two  quarters  to  be  paid  by 
rent  had  been  paid,  and  the  third  quarter  had  not  *f^«  po««- 
expiredwhentheaction  was  brought;  the  only  ques-  thustipnU-  ' 
tion  was,  whether  under  the  terms  of  this  agree-  *»<»  «>««••  to 
ment,  the  rent  for  the  third  quarter  had  accrued  ^,  itm^oiyj 
at  the  commencement  of  the  quarter  before  the 
action  was  brought. 

VOL.  II.  M  It 


V. 

Falser. 
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1817.  It  was  contended  for  the  plaintlfi^  that  if  there 

^  „    ^  was  any  ambiguity  in  the  terms,  it  might  be  ex« 

plained  by  parol  evidence,  but  — 

Lord  Ellenborouoh  held,  that  the  question 
turned  entirely  upon  the  construction  of  the  agree- 
ment, if  it  had  been  intended  that  each  succeeding 
quarter's  rent  should  be  paid  in  advance,  it  would 
have  been  very  easy  to  have  said,  "  always  paid  in 
advance  ;"  his  Lordship  added,  that  he  was  willing 
to  save  the  point ;  but  that  his  present  impression 
was,  that  the  stipulation  for  the  advance,  under  the 
terms  of  the  agreement,  related  to  the  first  quarter's 
rent  only,  (a) 

Marryatt  and  Norton  for  the  plaintiff. 
Scar^lett  for  the  defendant. 

(a)  The  point  was  not  moved. 


Same  dtr*  WaJ^LACE  V.  JarMAN. 

hut  worthies!  the  Sale  of  a  watch,  sold  by  the  defendant  to 

T?*?'  '•  ~-  the  plaiotifF. 

titled  to  mam-  ^ 

tain  an  action        The  Seventh  count  of  the  declaration  was^for  a 
/pr  deceit,  ai-    malicious  charge  of  felony  before  a  magistrate,  and 

though  It  i^ati-     ,  .o  .r        1      3 

'pttUted,t1iat  if  there  was  also  a  count  lor  slander. 

wi 

der  shall  exchange  it  for  one  of  equal  Taluc 


dislikes  the       Tjjg  defendant  was  a  watchmaker,  and  it  ap- 

watch,theven-  *■ 


peared 
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ptuted  that  the  plaintiff  had  bought  a  wattclv  all  hid       ISIY. 
shop  for  the  sum  of  finii*  gui^eals  and  a  baW,  wai^-  '       -    ''^'^ 
ranted  to  go  well.     Before  the  purchase  a  card         t« 
was  shewn  to  the  plaintiff,  intimatmg,  that  if  the     JAaitArf. 
Watch  was  not  liked  it  sbduld  be  exchsmg'M  foi^ 
Mother  of  the  slame  valii^.    The  w^tdh  wo^ld  hOC 
g0,  ^md  the  pladntiff  brought  it  back  t^  the  de^ 
fendant,  and  several  other  watches  were  dbewti  to 
the  plaintiff  which  he  did  not  approve  of,  and  he 
&teA  upon  a  watch,  for  which  twelve  guineas  Was 
zi^k^dj  which  he  insisted  urpon  keepmg,  afiless  hii 
non^y  dhoald  be  returned  ^^  and  he  wasr  retiring 
from  the  shop  with  the  latter  watch  in  bis  posdes^ 
sion,  when  the  defendant  called  a  constable  and 
took  him  before  a  magistrate  upon  a  charge  of 
felony ;  the  watch  was  then  given  up,  and  the  com- 
plaint was  dismissed. 

It  was  now  objected,  that  the  action  could  not 
be  maintained  upon  the  warranty,  since  there  was 
an  agreement  to  take  another  watch  in  exchange^ 
if  the  purchaser  disliked  that  which  he  had  bought ; 
but  — 

LordELLENBORouH  was  of  opinion  that  this  agree- 
ment was  cdtlateral  to  the  warranty  ;  and  that  the 
plaintiff  was  not  bound  to  take  another  watch  in 
exchange;  he  might  go  on  to  the  end  of  the  chapter^ 
if  he  were  obliged  to  take  bad  for  bad.  The  par^ 
ties  had  been  guilty  of  mutual  torts',  and  the  taking'  '  ^ 

away  the  second  watch  might  amount  to  a  con« 

M  2  version^ 
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version,  but  k  was  taken  under  a  claim,  and  could 
not  be  elevated  into  a  felony. 

Marryatt  for  the  defendant  contendedt  that 
the  fact  of  a  stranger  attempting  to  carry  away  a 
watch  under  the  circumstances,  and  refusing  to 
give  his  name,  afforded  probable  cause  for  a  charge 
of  felony,  but  — 

Lord  Ellenborough  held  that  the  charge  of 
felony  was  not  justifiable,  although  the  circum- 
stances might  operate  in  mitigation  of  damages. 
Ultimately  the  plaintiff  had  a  verdict  for  the  price, 
of  the  watch. 

Scarlett  for  the  plaintiff. 
Marryatt  for  the  defendant. 


Powell  v.  Ford. 


Tlieaccept- 
jmceof  a  bill 
of  exchu^ge, 

bear  tbe  fig- 
nature  of  the 
acceptor't 


^^HIS  was  an  action  by  the  payee  against  the  ac- 
ceptor of  a  bill  of  exchange. 
A  witness  called  to  prove  the  hand-writing  of 
the  defendant  upon   the  bill  of  exchange,    upon' 
which  both  the  christian  and  surname  were  written' 
ciuristiannamf.  y^    ^^iQ  acccptor.  Stated,  that  he  had  seen  the  de- 

at  ^well  as  8ur»    <•      ,  •  t     <•  i      »     -i 

nainei  proof  of  fendant  write  once  before,  wlien  he  executed  a  bail 
the  latter,  by  a  i>ond,  and  that  he  had  since  compared  the  hand- 

witneis  who  ' 

never  saw  the  acceptor  write  his  christian  name  and  had  seen  him  write  bu  surname 

once  only,  is  not  sufficient. 

writing 
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writing  upon  the  bill,  with  that  upon  the  bail 
bond,  and  believed  the  fornDier  to  have  been  also 
written  by  the  defendant ;  he  also  stated,  that  from 
having  seen  the  defendant  execute  the  bail  bond, 
he  believed  that  the  acceptance  was  in  his  hand- 
writing ;  but  that  when  the  defendant  signed  the 
bail  bond,  he  did  not  write  his  name  at  length,  but 
only   "  M.  jPorrf." 

Lord  Ellenborough  said,  that  if  the  witness 
had  seen  the  defendant  write  his  name  at  full 
length,  although  but  once,  it  might  have  been  suf- 
ficient, if,  from  the  exemplar  lodged  in  his  mind, 
he  could  have  sworn  to  a  belief  that  the  hand- 
writing was  the  same  'y  but  that  the  evidence 
given  was  insufficient,  since  the  witness  had  never 
seen  the  defendant  write  his  christian  name,  and 
that  it  was  as  necessary  to  prove  the  christian 
name  as  well  as  the  surname,  to  be  in  the  de- 
fendant's hand-writing,  and  that  the  one  was  not 
to  be  inferred  from  the  other,  any  more  than  the 
rest  of  the  name  itself  could  be  inferred,  from 
•proof  that  one  or  two  letters  were  in  his  hand- 
writing. 

Plaintiff  nonsuited. 

Gumey  and  David  Pollock^  for  the  plaintiff. 
Topping  for  the  defendant. 


165 


1817. 

Powell 

«. 

FoRA 


M  3 


l§6  Ci^S^  AT  NISI  fnV9p 


1817*  DARNELL  V.   WiLLIAlCfi. 


Same  day.       -^ 

An  acceptor  of  THIS '^^  ^«  ^^t^oo  by  the  payep,  aggimt  tipff 
a  bui  of  ex-  acceptor  of  a  bill  of  exchange,  tbv  19/-  Ss.    .. 

S*brought  Th^  plaintiff  having  proved  a  prima  fme  C9m^ 
against  him  by  and  shewn,  that  the  defendant,  after  the  bill  kfiT 
the  payee,  may  ^^^^  ^j^^        j^j  jq/.  uDon  it,   and  took   the  bill 

•hew  that  he  ./it  .  ^  \  ,  r.     i 

accepted  it  for  ^way  With  hioi  J  it  was  proved  ou  the  part  qi  the 
value  as  to  ^fendaijt,  that  when  the  bill  was  tendered  to  the 
anafxommo-  4e£endant  ^br  his  ^c^iptai^ce,  he  said  that  he  i^ 
dation  bill  as    jjgf^d  to  ftccept »  bill  to  the  amou^t  of  10/.  ouly^ 

j^  th^j  upon  t^e  plaintiff's  urging  hio)  to  do  it  ^fi 
a  i^atter  of  accpmmpdation  to  the  plaintiff,  k^ 
Had  ficcepte4  tfce  bill  in  question.  Th/e  sum  Q^  ^ 
pounds  ks^d  beeq  paid  into  court. 

Lord  ^LLENBOROUGH  held,  that  althoygh  with 
jTe^pect  to  third  persons,  the  amount  of  th^  bill 
might  be  IQL  5s.  yet,  as  between  th^ese  parties,  it 
^^  an  acceptance  to  the  amount  of  10/,  only,  ig^ui 

The  plaintiff  was  nonsuiitQ^. 

Scarlett  and  BoUand  for  the  plaintiff. 
Merewether  for  the  defendant. 

See  Wifftn  n)*  Robert jf  i  £sp.  R.  amount  of  goods  soldy  the  maker 
a6i.  But  Mrhere  a  promissory  cannot  dispute  the  amount.  S^9* 
note  18    given   for  the  stipulated     mon\.  Tumerf  supra}  vol  z*  51. 
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Wood  v.  Wade.  1<B1Y. 

'J^HIS  was  an  action  on  a  bond,  conditioned  to  A.  brndt  lum- 
indemnifythe  phintiff  against  a  bond  by  which  ^^ai^  to  in- 
he  was  bound  to  one  Barthrup^  if  the  money  were  demnify  B. 
not  paid  to  the  latter  by  the  defendant  before  such  n^^lra^c,' 

a  day.  if  the  money 

The  plaintiff  proved  his  case,  and  the   only  ^«>^i»*<^ 

^  *^  '  ,     •'    before  a  cer- 

question  was,  as  to  the  amount  of  damages,  smce  tain  day.  B^ 
it  did  not  appear  that  the  plaintiff  had  been  actually  JJ^^^'^J^^** 
compelled  to  pay  the  money.  not  indemni- 

fyiogi  is  en- 

Lofd  Ellenborough  said,  that  he  did  not  see  cover  the 
any  measure  of  damages,  except  the  penalty  of  the  *ro<»^t  ^f  the 
bond,  and  the  jury  gave  a  verdict  accordingly.       ^^ 

Nolan  for  the  plaintiff. 


IN  THE  KING'S  BENCH. 


SITTINGS  AT  WESTMINSTER. 


Isaacs  v.  Brand  and  Others.  Saturday, 

June  28. 

n^'HIS  was  an  action  of  trespass  and  false  im-  Stm&ie.   a 


constable  is 


pnsonment.  consaoic » 

*  not  justified  m 

apprehending  and  imprisoning  a  person,  on  suspicion  of  having  recciTed  stolen  goods^ 
on  the  mere  assertion  of  one  of  the  principal  felons. 

M   4  It 
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1817.  It  appeared  in  ithe  course  of  the  evidence,  that 

'^       -  upon  a  Saturday  evening,  a  felony  had  been  com- 

V.  mitted  in  the  house  of  a  silk  weaver  in  Spitat 
^^AKD  Fields^  by  cutting  away  and  stealing  a  quantity  of 
silk  from  the  loom.  And  that  upon  the  day  follow- 
ing, three  boys,  Ellison^  Devine,  and  George  had 
been  apprehended,  (upon  suspicion  of  their  having 
committed  this  felony,)  by  the  defendant  Brandy 
who  was  a  marshalman  of  the  City  ot*  London  ;  and 
that  upon  being  taken  up,  one  of  the  boys  confessed 
his  guilt ;  and  stated,  that  he  had  taken  the  silk  to 
the  house  of  the  plaintiff  Isaacs,  to  whom  he  had 
disposed  of  it.  Upon  the  same  day.  Brand  went 
along  with  George  to  the  plaintiff's  house,  and 
charged  him  with  having  bought  some  silk  on  the 
preceding  evening  from  some  boys  who  had  stolen 
it.  The  plaintiff  denied  it,  but  afterwards  said,  that 
he  had  some  silk,  but  that  he  did  not  buy  it; 
Brand  afterwards  went  again  to  the  house  of  the 
plaintiff  on  the  same  day  with  assistance,  and  with- 
out the  authority  of  any  warrant,  took  him  into 
custody,  upon  a  charge  of  receiving  the  silk, 
knowing  it  to  have  been  stolen.  On  the  next  day, 
the  plaintiff  and  the  boys  were  taken  before  the 
Lord  Mayor,  and  it  did  not  appear  that  any  charge 
was  then  made  against  the  plaintiff,  and  he  was 
discharged. 

On  the  part  of  the  defendants,  it  was  contended, 
that  they  were  justified  in  apprehending  the  plainti^ 
and  taking  him  before  the  Lord  Mayor,  since  a 
felony  had  been  committed,  and  a  charge  of  felony 

6  had 
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had  been  made  against  the  plaintiff;  and  it  was       ^^'^% 
contended,  that  the  constable  as  a  ministerial  and      Isaacs 
not  a  judicial  officer,  was  bound  to  act  upon  the         v. 
information,  and  to  take  the  plaintiff  into  custody,    ^nd  OdScw. 
And  the  case  of  Ledmth  v.  Catchpolct  Cald.  9QU 
was  referred  to,  and  the  opinions  of  Lord  Mans- 
fields  and  Mr.  J.  Bviler^  as  stated  in  that  case,  were 
cited;  but  — 

Lord  Ellenborouoh  was  of  opinion,  that  the 
declaration  of  such  an  accomplice  did  not  justify 
the  officer  in  taking  the  plaintiff  into  custody  upon 
a  charge  of  receiving  the  stolen  goods  without  any 
warrant,  and  without  any  evidence,  except  the 
assertion  of  the  boy,  to  shew  that  he  had  bought 
the  goods  at  an  inferior  price,  or  with  any  know- 
ledge of  their  having  been  stolen.  And  his  lord- 
ship, afterwards,  left  it  to  the  jury  to  decide, 
whether,  since  no  charge  was  made  against  the 
plaintiff  on  the  following  day,  there  was  any 
probable  ground  for  apprehending  the  plaintiff, 
'  and  keeping  him  all  night  in  the  watch-house. 

The   jury  found  a  verdict    for   the   plaintiff. 
•Damages  5L 

Gumey  and  F.  Pollock^  for  the  plaintiff. 

Scarletty   BoUandt  and  AdolphuSy   for  the  de- 
fendants. 
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1617. 

July  I. 

Although  it 
is  usual  for  the 
solicitor  of  the 
vendor  of  an 
estate^  sold  at 
a  master's 
office,  to  pro- 
cure the  con- 
firmation of 
the  sale  in  the 
Court  of 
Chancery^  to 
the  expence 
of  which}  the 
vendee  is 
liable ;  the 
vendee  may  if 
he  choose,  em- 
ploy his  own 
solicitor  to 
transact  the 
business. 


Devon  and  Another  v.  Fricksiu 

'^HIS  was  an  action  of  assumpsit,  for  business 
done  by  the  plaintiffs,  as  attorneys  for  the 
defendant. 

It  appeared,  that  the  estate  of  a  person  of  the 
name  of  Brodie,  had  been  sold  under  the  di- 
rection of  the  Court  of  Chancery  at  the  master's 
office,  and  that  the  defendant,  upon  that  occasion, 
bade  the  sum  of  1700/.  for  it,  and  was  declared  to 
be  the  purchaser.  It  also  appeared,  that  in  order 
to  complete  the  title  of  the  purchaser,  it  is  ne- 
cessary in  such  cases,  to  have  the  master's  report 
confirmed  by  the  Court,  and  that  a  rule  nisi  and  a 
rule  absolute  are  necessary  for  that  purpose.  The 
action  was  brought  by  tlie  plaintiff,  who  were  the 
solicitors  for  the  vendor,  to  recover  the  sum  of 
Id/.  IS^.,  as  their  charges  for  transacting  this 
business;  and  it  was  proposed  on  their  part,  to 
prove  that  the  expences  of  such  confirmation  of 
the  master's  report  were  borne  by  the  purchaser, 
and  that  it  was  the  custom  for  the  vendcnr's 
solicitor  to  procure  these  formal  acts  to  be  done. 
This  species  of  evidence  was  opposed,  on  the  part 
of  the  defendant. 


Abbott,  J.,  was  of  opinion,  that  such  a  custom 
could   not   be  binding  on    the   purchaser,   who 

cer- 


Fbicksb* 
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Qertainly  was  at  Uh^y  to  ^oiplay  bis  own  M^dtort      >8i  7. 

but  in  this  case,  he  hifd  not  done  so.  '       -     - 

Djkvok 

ncdAoothir 

It  afterwards  appeared,  that  after  the  sale,  the'  ^  ^« 
defendant  had  said,  that  he  was  the  purchaser,  and 
was  willing  to  sell  the  estate  again  for  the  same 
sum ;  and  that  he  afterwards  said,  that  Cooper  was 
jointly  concerned  with  him  in  the  purchase.  The 
conveyance  was  aftei'wards  made  to  Cooper^  and 
recited,  that  Fricker  had  purchased  the  estate  for 
Cooper 'y  this  was  after  the  confirmation  of  the 
master's  report.  It  did  not  appear  that  the  de« 
fendant  had  personally  authorised  the  plaintiffi  to 
transact  this  business. 

Gumey  for  the  defendant,  submitted  that  the 
plaintiffs  must  be  called,  since,  if  they  had  been 
€Bq)|oy^  by  any  one,  they  must  be  considered  as 
having  faeen  employed  by  Cooper^  the  real  pur- 
cliaser$  butrr- 
• 

:  Abbott,  J.,  was  of  opinion,  that  it  was  a 
question  for  the  jury,  and  in  summing  up  to  themt 
his  Lordship  observed*  that  it  was  admitted,  that  some 
one  was  liable,  the  only  question  was,  not  whether 
the  plaintiffs  might  not  have  maintained  an  action 
against  Cooper^  but  whether  it  w^s  not  competent 
to  them  to  maintain  an  action  against  the  present 
defendant;  since  he  might  be  liable,  although 
Cooper  might  also  be  liable.  That  the  case  was  of 
a  peculiar  nature,  since  there  had  been  no  per^ 
9onal  employment  or   retainer  of  the  plainti£&. 

That 
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1817*      That  the  business  had  been  done  in  the  months  of 
"^^^    Jti^  and  Juh/^  at  a  time  when  it  was  not  known 
andAnotlier  that  Cooper  had  any  thing  to  do  with  the  pur- 
-.   ^'        chase. 

Frickbr. 

Verdict  for  the  plaintifliL 

Richardson  and  Burrell^  for  the  plaintiffs. 
Gumey  for  the  defendant. 


Terrt  v.  Barker. 

A^a  maltster,  HTHIS  was  an  action  of  special  assumpsit,  for  not 
•cndtmdttoB.        deliverinff  a  number  of  sacks  to  the  plaintiff 

the  purchaser,  i_i     x- 

which  is  con-   witiim  a  reasonable  time. 

veyed  in  c/s  The  defendant,  a  brewer,  had  purchased  a  quail* 
dd^md^to  B.  tity  of  malt  from  Gower^  a  maltster,  and  Gower  had 
in  sacks  belong- employed  the  plaintiff*,  a  bargeman,  to  convey  the 
requests  that  ™^*^  ^^  ^^^  barge,  and  to  deliver  it  to  the  defendant 
the  sacks  may  The  malt  had  been  conveyed  in  sacks  belonging  to 
owl  con^L^  *^®  plaintiff^  and  when  the  malt  was  delivere^t 
ence,anden«  it  being  inconvenient  that  the  whole  should  he 
S^'Sk™  *^^"  discharged  from  the  sacks,  the  plaintiff  was 
a  reasonable  requested  to  Icavc  the  sacks,  upon  an  undertaking 
time.    The     jj^^^^  jjj^y  ghould  be  rctumed  within  a  reasonable 

contract  to  rt-      .  •' 

tttrn  the  sacks    time, 
is  between  B. 
and  C 

On  the  part  of  the  defendant  it  was  contend- 
ed, that  the  action  could  not  be  maintained  by 
the  present  plaintiff,  since  there  was  no  privity 

of 
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of  contract  between  himself  and  the  defendant,       IS17. 
for  the  latter  knew  no  one  in    the    transaction      Terry    ' 
except  GoweVf  the  vendor  of  the   malt,   whose         v. 
duty  it  was  to  provide  proper  packages  for  the  malt,     Barker,. 
and  that  he  was  not  bound  to  take  an  account  of 
the  sacks  belonging  to  each  individual  bargeman, 
He  dealt  with  Gowevy  and  had  nothing  to  do  with 
the  means  of  conveyance ;  and  that  it  was  the 
business  of  the  vendor  to  find  the  proper  means  of 
conveyance  ;  the  brewer  had  nothing  to  do  but  to 
receive  the  goods.     It  was  proved  that  it  wa»  the 
usual  course  to  order  malt  from  the  maltster,  to 
be  delivered  in  sacks,  and  that  they  were  gene- 
rally carted  from  the  wharf  at  the  expence  of  the 
vendor,  and  that  the  sacks  were  usually  left,  and 
delivered  to  the  lighterman  the  next  time  he  came. 
It  appeared  also,  that  the  malt  in  this  case  bad 
been  sent  to  the  barge  loose,  unpacked  in  any 
sacks. 

Lord  Ellenborough  was  of  opinion,  that  there 
was  a  sufficient  privity  of  contract  between  the  par- 
ties to  support  the  action,  since  the  defendant,  in 
undertaking  to  return  the  sacks,  undertook  to  re- 
turn them  to  the  person  whose  property  they  were. 
His  lordship,  however,  left  it  as  a  question  for  the 
jury  to  consider  with  whom  the  contract  was  made 
for  returning  the  sacks,  and  the  jury  found  a  ver- 
dict for  the  plaintiff. 

Lowes  and for  the  plaintiff. 

Marry att  and  Comyn  for  the  defendant. 


lU  CASES  At  vast  PJkWSf 


1817.  •  Grove  and  Another  v.  WAre. 

A.,  as  surety  HtHIS  was  an  action  brought  by  the  plaidtiffir 

toiMif  tolpay  '     ^^^  ^^^^  bankers,  to  recover  from  the  defend^ 

to  c.  the  ba-  ant,  as  the  surety  for  a  person  of  the  name  of  Sprig* 

^^^^^'  genSf  in  an  indemnity  bond,  the  sum   of  4000J1 

B.andC.  upon  the  balance  or  an  account  between  the  plMH^ 

within  the  ^ifl^  ^nd  Spriggetis.    The  bond  was  conditioned  tO^ 

monUis  after  P^y  what  was  duc  from  Spriggen»  to  the  plaintiA/ 

notice.   In  an  or  what  might  bccome  due  to  them  within*  the 

!!^1t  A,  pa-  sp^<5©  of  six  months  after  notice. 

r^  evidence  of 

duchno^e  j^  ^^  Contended,  on  the  part  of  the  plaintiffi^ 

given  without  that  it  was  uot  ncccssary  to  prove  a  notice  to  the 
Ssuaf  no^c  to  defendant,  to  produce  the  notice  given  to  her,  such 
produce  it.       as  was  required  by  the  condition  of  the  bond,  sinotf 

a  notice  to  produce  a  notice  is  in  general  unne^ 

cessaryj  but  — 

Lord  Ellenborough  was  of  opinion,  that  proc^ 
of  the  notice  to  produce  was  necessary,  since  the 
notice  to  pay  was  not  properly  a  mere  notice,  but 
a  statement  of  the  account  between  the  plaintiifr 
and  the  principal. 

The  notice  was  afterwards  proved,  and  the 
plaintiffs  had  a  verdict. 
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1817. 

Lord  SUFPIELD   V.   Bruce.  Thunday, 

July  3. 

THIS*  was  an  action  on  a  special  assumpsit,  to  A.  luvftig 
•      indemnify    the    plaintifl*   against  a    demand'  ^oieofa^ 
by   G.  Scott  given   under  the  foUowing  circum-  mand  cUimed 
stances.  ^®k^^'^ 

avwMx.^  ^  which  18  due 

Lord  St{ffield^  as  the  colonel  of  the  East  Norfolk  to  c.   b.  af- 
Militia,  had  been  accustomed  to  deal  with  HiLgh  ^^^^"'"^fn- 

_  r,  1^  «  V  gagcstom- 

Evans  Scott,  and  George  Scott,  who  were  partners,  demnify  A. 
the  one  residing  in  England  and  the  other  in  /re-  *2^^p^ 
landj  for  cloth  for  the  use  of  tlie  regiment.     Hu^h  this  pramiM  it 
Evans  Scott  died,  and  George  Scott  entered  into  *"^^  ^^ 
partnership   with  Bruce,    the  present  defendant,  sidenuion,  al- 
and  Brown,  with  whom  the  plaintiff  also  dealt,  though  it  wa« 
The   firm  of  Brown,  Bruce,  and  Scott,  claimed  a  payment Tf  the 
balance  from  the  plaintiff,  of  449£  19^.  \d. ;  which  money. 
he  paid  by  the  hands  of  Weaker,  his  agent,   and' 
received  from  the  defendant^  a  letter  to  indemnify 
bim  for  so  doing,  (on  which  the  present  action  was 
founded,)   a  doubt  having  arisen,  whether  some 
part  of  the  debt  was  not  due  to  G.  Scott,  as  the 
surviving  partner  of  his  brother.     The  defendant 
in  tliis  letter,   which  was  Aoiedi  November   11th, 
1815,    admitted  the  receipt  of  44-9/.  19^.  Irf.  by 
the   hands   of   Weaver,  and  added,    "  most  cer- 
"  tainly,  I  will  indemnify  your  lordship,  and  hold 
"  you  harmless  from  the  payment  j  but  I  beg  you 

*«^  will 
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1817.       **  will  not  let  my  engagement  to  that  effect  trans- 

1^        '  "  pire."   After  this,  an  action  had  been  brought 

SuFFiJELD    ^y  ^*    Scoitf    as   the    surviving  partner   of   his 

V.         brother,    against    Lord    Suffield,   which    was  re- 

RucE.     fgrj.gj  .    anj    upon  the  reference,    it   had   been 

found,  that  90/.  was  due  to  the  plaintiff  in  that 
action.  ^4 

On  the  production  of  the  record,  in  the  case  of 
Scott  V.  Lord  Suffieldt  it  appeared,  that  the  de« 
iendant  was  styled  Baron  Suffield  ;  but  in  alleging 
the  recovery  in  that  action  on  the  present  record^ 
he  was  described  as  the  Right  Honourable  the 
Earl  of  Suffield. 

Comyn  for  the  defendant  objected,  that  this  was 
a  fatal  variance ;  but  -— 

Lord  Ellenborough  over-ruled  the  objection, 
upon  its  being  answered  on  the  part  of  the  plain- 
tiff that  it  would  be  proved,  that  they  were  the 
same  person. 

Comyn  afterwards  objected,  that  the  payment  of 
the  money  to  the  defendant,  was  anterior  to  the  • 
undertaking  contained  in  his  letter ;  and  therefore 
that  there  was  no  consideration  for  the  indemnity, 
and  consequently  that  the  promise  was  a  mere 
nudum  factum  ;  but  — 

Lord  Ellenborough  was  of  opinion,  that  the 
receipt  of  the  whole  of  the  money  which  was  ad- 
mitted 


* 
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mittsd  in   the  defendant's  letter  supplied   a  suf-       I817. 
ficfent  moral  consideration   to  support  the  pro--^'  ^^^^  "' 

0Hie*  SUFFIELD 

Verdict  for  the  plaintiflT.      ^  ''• 

Scarlett  and  Puller  for  the  plaintiff. 
Comfn  for  the  defendant. 


HORNBUCKLE  t^.  HoRNBURY. 

^HIS  was  an  action  against  the  defendant,  for  A  hutbind 
ffoods  sold  and  delivered  to  his  wire,  from  whom  ^.^®  •^^^^  ^* 

-        ^  wife  a  separate* 

he  was  separated.  maintenance. 

The  plaintiff,  gave  in  evidence,  a  letter  written  pronj|8««  *<> 
by  the  defendant,  in  which  he  stated,  that  he  had  of ^  debt 
received  the  plaintiff's  bill,  and  that  he  would  dis-  wWchshecoor 

_•  .^  till  .     tracts  in  a  ftat* 

diarge  it  as  soon  as  he  could  make  arrangements  of  separaticm ; 

for  80  doing.  he  cannot- 

On  the  part  of  the  defendant,  it  was  stated,  that  ^^.^^  £^,^ 
when  the  separation  took  place  between  the  de-  his  promiae,  on 
ftiidant  and  his  wife,  an  annuity  was  settled  upon  ^^^^^epUin- 
her  by  him,  on  an  understanding  that  no  claim  tiff  knew  that 
should  be  made  upon  him  for  further  supplies,  and  ^*f*^^*^^^||J^ 
that  this   was   known  to    the  plainti£^  but  that  maintenance, 
the  defendant,  on  finding  the  bills,  sent  to  him,  ^^J^^^^ 
eonceiving  himself  to  be  liable  to  pay  them,  had  miseundera 
un^rily  written  the  above  letter ;  but  —  mifapprehen- 

"^  sion  of  Law* 

VOL.  II.  N  Lord 
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Lord  Ellenborough  was  of  opinioOy  -  that  no 
effectual  defence  could  be  made,  since  a  proodlb 
made  under  a  mistake  of  law  was  not  avoidably 
and  the  fact  of  the  defendant's  having  made  the 
promise  after  seeing  the  bills,  was  very  strong  evi- 
dence, to  shew  that  the  maintenance  allowed  to 
the  wife,  was  not  an  adequate  one. 

Verdict  for  the  plamtiff. 

Gumey  and  Chitty  for  the  plaintiff. 
Scarlett  for  the  defendant. 


Bedford  t;.  Deakin  and  Two  Others. 


SwSi a    T*^^'^  ^^  ^^    ^^^^^  against  Deakin,  Bickl^^ 
biu  ef  ex-  and  Hicknum,  as  the  drawers  of  a  bill  of  ex- 

i^im  partners.  At  the  time  whcu  the  bill  in  question  was  drawn, 
after  the  dis-  the  thrcc  defendants  were  copartners.  AfterwardSt 
coptftaersiiip,  ^^  Februaryy  1814,  the  partnership  was  dissolved^ 
and  after  the  and  in  the  mouth  of  November,  in  the  same  yesx^ 
SlSEf  ^«c*w2an  became  bankrupt 
teketthe  notes  Bicklet/,  wishiug  an  arrangement  to  be  mad^  as 
iTl^^  to  the  securities  which  the  plaintiff  held  from  (be 
•ecurity,  with-  three  defendants,  proposed  to  give  his  own  np^ 
lete^rf^^"  ^  *  security,  payable  at  the  respective  periods  of 

other  paftnerst  and  retains  the  original  security  in  his  hands.    Thu  does  not  discharge 
the  other  partnen. 

four. 


i- 
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f&ar,  ei^t,  Und  twdve  moDthsi  The  plaintiff 
iigreed  to  accept  of  these  securities,  reserving  to 
liimself  the  security  whi6h  he  held  from  the  three 
defendlints,  and  the  notes  were  accordingly  drawn 
by  Bkkkt/t  and  a  surety  of  the  name  of  RtcshBury, 
for  the  original  sum,  and  interest  calculated  up 
to  the  times  of  payment.  The  plaintiff  still  re- 
tained in  his  possession  the  original  bill.  The 
notes  were  unproductive. 

Toppings  for  the  defendant  Deakin^  contended, 
that  this  negociation  between  the  plaintiff  and 
Bickleyf  after  the  dissolution  of  partnership,  and 
after  the  bankruptcy  of  one  of  the  partners,  and 
the  agreement  of  the  plaintiff  to  take  the  separate 
security  of  Bickley,  operated  to  discharge  the 
three  from  their  original  liability ;  and  he  cited  the 
cases  of  Evans  v.  Drurnmdnd  (a),  and  Reed  v. 
White.(b)  That  the  transaction  amounted  to  an 
agreement,  without  the  knowledge  of  Deakin^  to 
postpone  the  time  of  payment,  since  interest  was 
calculated  on  the  original  debt,  up  to  the  time 
when  Bickley^s  notes  would  become  due. 

Lord  Ellenborough.  —  I  do  not  see  that  the 
plaintiff's  taking  the  notes  as  a  collateral  security, 
alters  the  original  liability  of  the  defendants*  In 
the  case  of  Evans  v.  Drummond,  the  separate  notel 
of  the  partner  was  taken  as  a  substitute,  and  in 
exchange  for  the  security,  which  had  been  given 
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by  the  partners ;  but  here  the  notes  were  taken  as  a 
mere  collateral  security.  If  there  had  been  any 
agreement  here  to  postpone  the  payment  of  the 
original  debt  without  liie  consent  of  Deakm^  I 
should  have  assented  to  the  objection,  but  there 
was  no  such  agreement.  The  only  question  ii^ 
whether  there  was  any  dealing  which  could  pre- 
judice the  other  partners.  If  the  plaintiff  had 
agreed  to  postpone  his  remedy  against  the  other 
partners,  I  should  have  acceded  to  the  objection ; 
it  would  have  been  an  immediate  consequence  of 
such  an  agreement;  but  the  plaintiff  took  the 
notes  on  the  express  condition,  that  they  should 
not  affect  the  security  which  he  already  held,  and 
he  might  have  proceeded  instantly  to  enforce  that 
security.  I  accede  to  the  cases  which  have  been 
cited,  but  this  difiers  from  them  in  this  material 
circumstance,  that  the  original  security  was  never 
delivered  up. 

Verdict  for  the  plaintiff 

Jervis  and  Campbell  for  the  plaintiff. 
Topping  and  Gaselee  for  the  defendant.   ' 


HiGos  V.  Dixon. 


^t"  Sn  T^^  ^^  ^  ^<^^^"  of  trespass. 

Ktt  been  On  producing  a  warrant  to  distrain,  which 

S2?wk.    ^^*  ^^  *^®  hand-writmg  of  the  defendant,  it  ap- 

iMH,  that  witness  mutt  be  called  to  prove  it. 

peared 
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peared  that  it  had  been  signed  by  an  attesting      18I7. 
witness.  ""m^ 

On  its  being  objected,  that  it  ought  to  be  proved     Dnov. 
by  calling  the  attesting  witness — 

Scarlett  contended,  that  the  case  was  not  like 
that  of  a  bond  or  bill  of  exchange,  where  it  is 
necessary  to  prove  the  instrument  by  means  of  the 
attesting  witness ;  but  — 

Lord  Ellenborouoh  was  of  opinion,  that  there 
was  no  ground  for  departing  from  the  ordinary 
rule. 


Olive  t;.  Eames. 

'Y'HIS  was   an  action  against  the  defendant  a  ^  F«wie 
carrier  for  the  loss  of  a  parcel.  •  booh-hLpJ 

Soon  after  the  loss  had  happened,  a  friend  of  <>^«c^n^^ 
the  plaintiflfs  went  to  the  office  where  the  par-  nuke  c<wipeii- 
cel  had  been  delivered,     to  make  enquiry  ailer  Mtian  for  the 
it,  and  saw  there  the  book-keeper  to  whom  the  ^unot^m^ 
parcel  had  been  delivered.      ^  ing  upon  tbe 

The  counsel  for  the  plaintiff  was  examimng  as  ^|^f^ 
to  a  conversation  which  took  place  upon  that  occa-.  keeper  be 
sion,  when  the  book-keeper  made  an  offer  to  pay  **'*'°|^,]?^* 
SL  for  the  parcel. 

This  was  objected  to  on  the  part  of  the  de* 
fisndant. 

K  S  Lord 
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.  Lord  E:pLENB0R0UGH.  —  The  book-keeper  is  em* 
ployed  by  his  principal  merely  as  an  historian,  and 
what  he  says  is  not  evidence  for  the  purpose  of 
binding  his  principal,  unless  you  prove  that  he  is 
employed  as  a  general  agent,  and  that  the  prindpiil 
ratifies  the  promises  which  he  makes. 

The  plaintiff*  afterwards  obtained  a  verdict 

Scarlett  and for  the  plaintiff. 

Gumey  and  Cfdtty  for  the  defendant. 


Oilman  v.  Cousins  and  Three  Others. 


In  in  actkm  HPHLS  was  an  action  of  trespass,  for  breaking  and 
i^^eet  of  a  entering  the  plaintiff's  house,  and  taking  his 

bankrupt  and     gOOds,  &C. 

^  "eedhiM  ^^^  defence  was,  that  two  of  the  defendants  were 
may  be  read  in  assignees  under  a  commission  of  bankrupt  against 
evidcnce,where  (j|-^^^   and  that  the  Others  had  acted  as  their 

no  notice  has 

been  given  un-  Servants  in  taking  possession  of  the  house  which 

^h^ i^"^**  ^^^  ^^^^  ^^  possession  of  the  plaintiff  as  agent  of 

tiff 's  intenUon  the  assignees. 

to  di«|mte  the        No  notice  having  been  given  according  to  Sir 

aithoug?ttee  Somuel  Ronulb/*s  act,  of  the  plaintiff's  intention 

are  other  de-  to  dispute  the  bankruptcy,  &c.  the  defendants  pro- 

the record"  poscd  to  read  the  proceedings  under  the  com^ 

besides  the         mission.    • 

assignees.  v. 
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I(  was  objected,  that  the  case  was  not  within  the       1B17. 
statute  as  to  notice  since  there  were  other  defend-     gilmak  ' 

ants  besides  the  assignees  upon  the  record ;  but  -—         ih 

.  CovmvB  * 

--^  andOtbert.' 

.  Batlet,  J.,  was  of  opinion,  that  since  the  other 
defendants  justified  as  the  servants  of  the  assignees, 
the  case  was  within  the  statute,  and  the  proceeds 
ings  were  read. 


Cooke  v.  Maxwell. 

■ 

THIS  was  an  action  of  trespass  and  false  im-  ^  j^^^^  ^f  ^ 
prisonment.  convictkmof 

The  plaintifl^  who  was  an  American  subject,  in  a  captbmbuBi 
the  year  1813,  being  employed  in  the  African  «dims8iMein 
trade,  purchased  a  factory  on  the  Rio  Pongtis,  in  capacitate  a 
4frica.    The  defendant  was  the  governor  of  the  witnew. 
British  colony.  Sierra  Leone^  and  the  action  w^  wh«tibe di- 
brought  against  him  for  having  unlawfully  arrested  nctkms  iHuch 
the  plaintiff  at  his  factory  on  the  Rio  Pongus^  ^^  b!^  dt. 
which  was  about  ninety  miles  distant  ivom  Sierra  fendam  to  hit 
l£onej  within  the  district  of  Mungo  Cattie,  and  be-  JfJJ^^^^ 
yond  the  limits  of  the  colony,  and  for  having  car-  ground  of  pub- 
ried  away  stores  from  the  factory  to  a  very  larfi^e  ^  p®'^'  ^ 

•^  ,  •'  •        o     agent  may  be 

amount,  and  destroyed  the  remainder.  adced  whether 

The  defence  which  was  attempted,   was,  that  ^*^^^  ■ 
the  plaintiff  had  been  concerned  in  carrying  on  an  i^ctkm  of  the 
illegal  traffic  in  slaves;  for  which  offence,  he. had  defendant. 
beien  tried  and  convicted  in  the  court  at  Sierra 

Leone,  and  sentenced  to  transportation. 

N  4  A  wit- 
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l^2l /      ^  witness  of  the  name  of  ,Brodie  having  been 

called  on  the  part  of  the  plaintifi;  — 

The  Attorney 'General  for  the  defendant,  objected 
to  his  competency,  on  the  ground  that  he  had  been 
convicted  of  trading  in  slaves  before  the  court  of 
'Sierra  Leone,  and  an  instrument  was  produced 
which  purported  to  be  an  indictment  against  Brodie 
for  that  offence,  on  which  he  had  been  convicted* 
and  that  this  indictment  had  been  found  by 
B.  Macdonaldj  and  his  fellows  upon  oath. 

It  was  objected  on  the  part  of  the  plaintiff,  that 
this  was  not  sufficient  to  incapacitate  the  witness, 
since  there  was  no  caption  of  the  indictment;  con* 
sequently,  it  did  not  appear  that  it  had  been 
found  by  any  persons,  or  in  any  court  of  sufficient 
authority,  neither  did  it  appear  that  the  party  was 
a  British  subject,  or  that  the  offence  was  com- 
mitted within  the  territories  of  Great  Britain. 

The  Attomet/'General  in  answer,  contended, 
that  so  long  as  the  conviction  stood  unreversed,  it 
was  to  be  considered  as  sufficient,  although  there 
might  be  defects  in  it,  on  account  of  which  it  might 
be  reversed  by  writ  of  error ;  but  that  the  Court 
hete  could  not  notice  these  objections,  since  it 
would,  in  effect,  be  deciding  as  a  Court  of  error. , 

Baylet,  J.  —  It  purports  to  be  an  indictment 
and  conviction  ;  but  it  does  not  shew  by  what  autho- 
rity 
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rity  the  indictment  was  found ;  it  is  imperfect  as  a  ^  1817. 
record,  without  the  caption,  since  it  does  not  appear 
to  have  been  found  by  any  persons  who  were  com- 
petent to  find  an  indictment ;  besides  it  does  not 
allege  that  the  party  was  a  British  subject,  or  resident 
within  the  British  territory;  and  if  it  does  not 
state  that  which  is  essential  to  the  ofience,  the 
mere  statement  that  a  fact  amounts  to  a  felony  will 
not  render  it  a  felony. 


•    Major  Appkton,  who  had  immediately  caused  »  •  > 

die  arrest  of  the  plaintiff,  and  who  had  given  the 

immediate  orders  for  the  destruction  of  the  factory, 

having  been  called  as  a  witness  for  the  plaintiff, 

in  order  to  prove  that  he  had  acted   under  the 

authority  and  direction  of  the  defendant,  stated; 

that  his  orders  were  in  writing,  and  demurred  to 

the  production  of  them  on    the  ground,  that  it 

would   be    attended    with   inconvenience  to  the 

public,  that  such  orders  should  be  divulged.  Upon 

this  objection  being  made,  the  witness  was  asked 

generally,  whether  he  had  done  any  thing  which 

had  not  been  warranted  by  the  instructions  which 

he  had  received  from  the  defendant. 

• 

The  Attorney-General  contended,  that  the  in- 
structions themselves  could  not  be  read  in  evi- 
dence,  for  reasons  of  public  policy ;  and  referred 
to  a  case,  in  which  he  said,  that  Lord  EUenbo* 
rough  had  ruled,  that  a  letter  from  a  secretary 
of  state,  to  a  person  acting  under  his  authority 

could 
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1817.  could  not  be  read  in  evidence.  And  that  sup 
"^  '  posing  the  document,  on  principles  of  public  po- 
licy, to  be  excluded,  no  parol  evidence  could  b^ 
received  of  any  part,  since  this  would  be  prejudi- 
cial to  the  party  to  be  affected  by  it,  since  part 
would  be  revealed,  and  that  which  tended  to  give 
an  explanation  of  it  in  favour  of  the  party,  might 
be  excluded.  The  written  instructions  to  Major 
AppletoUf  could  not,  in  point  of  law,  be  produced ; 
and  if  parol  evidence  were  to  be  admitted,  the 
usual  rule  of  evidence  would  be  reversed  in  the  ad- 
mission of  parol  evidence,  to  affect  the  defendant, 
n^hilst  he  was  deprived  of  the  opportunity  of  ex- 
planation. 

Batlet,  J.  —  Tlie  law  will  not  work  injustie^ 
and  if  the  document  cannot,  on  principles  of 
public  policy  be  read  in  evidence,  the  effect  will 
be  the  same  as  if  it  was  not  in  existence ;  and 
you  may  prove,  not  the  contents  of  the  instru- 
ment ;  but  that  what  was  done  was  done  by  the 
order  of  the  defendant. 

Major  Appleton  afterwards  stated,  that  he  acted 
under  the  direction  of  the  defendant ;  and  that 
he  had  left  orders  for  the  destruction  of  the 
factory;  and  that  the  stores  which  were  not 
taken  away  should  be  burnt. 


The  plaintiff  afterwards  called  a  witness  to  prove 
that  he  had  previously  apprized  the  defendant  that 

the 


,   / 


AFTER  TRINITY  TERM,  57  GEORGE  III.  187 

|he  8tq)8  which  he  was  taking  against  the  plaintiff      1S17* 
were  illegal;  but —  ^^^CoodT^ 

Bayley,  J.,  was  of  opinion,  that  in  an  action  of  MazwUiJu 
trespass,  this  could  make  no  difference  as  to  the 
damages,  since  the  question  was  not  whether  the 
defendant  had  acted  advisedly,  but  whether  he 
bad  acted  illegally. 

Verdict  for  the  plaintiff,  subject  to  a  reference 
as  to  the  amount  of  the  damages. 

Scarlett,  Marry att,  Gwmey,  and  WtUon  for  the 
plaintiff. 

Shepherd,  A.  G.,  Topping  and  Ricliardson  for 
the  defendant. 


Doe  on  the  Demise  of  Cuff  v.  Stradlino. 

'pHTS  was  an   action  of  ejectment,  brought  to  The  piiintiff 
recover  several  rooms  and  a  yard  at  White*  uemitkdto 

•^  recover  in 

chapel.  ^ectmentt  al- 

It  appeared,  that  the  lessor  of  the  plaintiff  had  ^^%\^  *P- 

,        ,  .         .  •        /»  pcarsthattnc 

let  the  premises  m  question  for  one  year  to  a  per-  defendant, 
son  of  the  name  of  Fish  ;  and  that  the  defend-  whoUinpos- 

13  1  \  •  «  tetsion,  is  the 

ant  had  entered  upon  the  premises  as  the  servant  nure  servant 
of  Fish,  and,  by  permission  of  Fish,  had  since  of  another  by 
continued  in  possession  of  them  after  the  expiration  rii^e^wto^ 

of  the  year.  into  possesnon. 

Outty  for  the  defendant  contended,  that  since 
the  defendant  was  merely  the  servant  of  Fish,  the 
action  could  not  be  maintained^  Fish  being  still 
in  possession }  but  — « 

Bayley, 
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Bayley,  J*,  held  that  the  plaintiff  was  entitled  to 
recover,  since  the  defendant  was  in  possession,,  and 
CutF       y^^  ^  mere  trespasser. 

Verdict  accordingly. 


Stbadlino. 


Marry att  for  the  plaintiff. 
Chitty  for  the  defendant. 


The  Churchwardens  and  Overseers  of  the  Parish 

of  St.  Martin  ^.  Warren. 

« 

Adefendant'i    T'HIS  was  an  action  brought  by  the  church- 

liabiUtjr  ai  wardens  and  overseers  of  the  parish  of  St. 

surety  in  a  •  i_        i    /»      -i 

baturdy  bond»  Martin,   against  the  defendant,  as    surety  in  a 
isnotdii.        bastardy  boud,  to  recover  the  amount  of  the  ex- 

ciMnreQ  by  iiit 

bankruptcy      pcucc  of  Supporting  the  bastard  child  of  one  Law^ 
and  cfrtiiicate.  f^gf^ce.    One  of  the  pleas  was  the  bankruptcy  of 

the  defendant,  and  the  question  was,  whether  the 
action  was  barred  by  the  bankruptcy  of  the 
defendant,  and  his  subsequent  certificate. 

Eaylet,  J.,  was  of  opinion,  that  the  action  was 
not  barred,  but  saved  the  point  for  the  opinion  oC 
the  Court 

Verdict  for  the  plaintii&. 

Scarlett  and  Toddy  for  the  plaintiff. 
Gumey  and  Chitty  for  the  defendant. 


N 
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.  The  Court  of  Kin^s  Bench  in  the  next  Easter       I817. 
Ter my  gave  judgment  for  the  plaintiffi.  ^  Pmtthof  ' 

St.  Marthc 
Wariiw. 


Adet  v.  Bridges  and  Another. 

T^HIS  was  an  action  against  the  sheriff  of  Mid^  in  »n  actum 
dlesea:.      The    declaration    contained    three  ^hwS^f^iii 
counts;  the  first,  was  for  suffering  John  Humfrey\  escape  oa 
who  had  been  arrested  at  the  suit  of  the  plaintiff  ""^^  p*^ 
upon    mesne    process,    indorsed    for    200/.    to  of  the  writ 
escape.    The  second  count  was,  for  not  arresting  ^  ^^^  ™  f^- 
the  defendant  when  they  might  j  and  the  third,  phdmiff,^aiid 
was  for  not  taking  a  bail  bond.  ^  document 

The  writ  was  produced  returnable  in  one  month  a^^^opy  of  tte 
of  Easter*  thairtittam. 

The  defendant 


It  not 

Topping  for  the  defendant,  contended,  that  he  to  have  the 
was  entitled  to  have  the  sheriff's  return  read  in  ^^^^  ' 
evidence,  as  well  as  the  writ  itself;  since  part  of  part  of  the 
a  document  could  not  be  read  without  reading  the  ^^""^^^ 

Wnple.  an  action,  the 

shcrifiTt  return 

Scarlett  for  the  plaintiff  contended,  that  the  not  conclusive. 
general  principle  did  not  apply  to  the  present 
xase.  The  ground  of  the  rule  which  required  the 
whole  of  a  document  to  be  read,  was  this,  that 
the  sense  of  one  part  might  be  materially 
altered  by  another  part ;  but  here,  that  principle 
did  not  apply,  since  the  writ  was  perfectly  distinct 

lo  from 


Mb  .      CASES  AT  NISI  PRIUS. 

^**^*    .  from  the  retiirn.  Where  an  answer  in  Chancery  is 
AiisT     produced,  not  as  inter  partes^  but  by  way  of  con- 
^«         fession,  the  bill  must  be  read,  in  order  to  elucidate 
ad^Aiiotlier.  ^^^  meaning  of  the  answer,  but  the  replication 

need  not  be  read.  If  in  this  case,  the  originai 
writ  had  been  produced,  the  sheriff  could  not  have 
read  his  indorsement  upon  it,  and  the  giving  a 
copy  in  evidence,  would  not  make  that  evidence^ 
which  would  not  have  been  evidence,  had  the 
original  been  produced. 

Toppings  replied,  that  it  could  not  appear  until 
the  return  was  read,  what  light  it  would  throw 
upon  the  subject  {  but  contended,  that  the  whole 
of  the  document,  as  produced,  must  be  read, 
although  the  plaintiff  might  have  produced  a  copy 
of  part  only. 

I  HoLBOYD,  J.,  was  of  opinion,  that  the  de- 
fendant was  not  entitled  to  have' the  return  read 
as  part  of  the  document  produced  by  the  plaintiff. 


On  the  part  of  the  defendant,  it  was  proposed 
to  prove,  that  the  sheriff  had  returned  that  the 
party  had  been  rescued,  and  it  was  contendedy 
that  this  return  was  binding  in  the  present  action, 
since  the  return  of  the  sheriff  becomes  a  record 
of  the  Court,  which  is  not  traversable,  and  if  the 
return  had  been  false,  an  action  might  have  been 
brought  for  the  false  return.    On  the  other  hand, 

II  it 
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it  was  contended,  that  the  return  made  by  the       1«1T. 
afaeriff  could  not  be  evidence  for  himself.  ^'""aSo^ 

^' 
HoLROYD,  J.,  was  of  opinion,  that  the  return  ^™J^^ 
WM  admissible  in  evidence,  but  that  it  could  not 
be  conclusive  in  the  present  action ;  although  in 
another  action  it  would  be  so# 

The  sheriflPs  return  of  a  rescue  was  accordingly 
read. 


The    plaintiff  afterwards   had  a  verdict,  da- 
mages  901. 

ScarletU  Marry att^  and  Espinasse  for  the  plaintiff. 
Topping  and  Holt  for  the  defendant. 


Trelawnst  v.  Colman. 

THIS  was  an   action  for  criminal  conversation  j^^V^ 
with  the  plaintiff's  wife.  convemtioii. 

It  appeared  that  the  wife  of  the  plaintiff  who  p^^V* 

^^     .  letter  produoed 

corrcipondsy  u  to  its  conteiitt»  with  a  ktter  wbich  the  wife  wrote  to  her  husbandy  whilit 
ihe  w»  abieot  from  him»  (before  tht  crimiiial  intercoune^)  upon  a  visit  at  the  house  of  a 
ftiendt  and  which  she  read  over  to  the  witness^  is  sufBceint  to  warrant  the  reception  of  the 
ktttr  in  evidcncef  although  no  e]q>Unation  is  giren  of  the  cause  of  their  living  apart» 
dwK  being  no  ground  to  suqpecC  coOusiou.  ■  The  judgment  which  a  witness  forms 
4vm<  the  conduct  and  expressions  of  the  wife  to  her  husband  whilst  she  lives  apirt 
from  him«  as  to  her  aiection  for  him  is  evidence. 

was 


t 
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* 

iai7*       was  a  midshipman  in  the  navy,  during  a  temporary 

T  WHEY  *^^®^^  ^^^™  ^^^  husband,  was  upon  a  visit  at  the . 
. «.  house  of  a  friend  at  Hinckley ^  in  Leicestershire. 
Cw^**  A  witness  who  bectoie  acquainted  with  her, 
during  her  stay  there,  was  examined  as  to  the 
judgment  which  she  had  formed  during  that  ac* 
quaintance  of  Mrs.  Trelaamey^s  affection  for  her 
husband ;  and,  upon  an  objection  being  taken  to 
this  evidence, 

* 

HoLROTD,  J.,  was  of  opinion,  that  the  judg* 
ment  which  the  witness  had  formed,  from  the 
anxiety  which  the  wife  had  expressed  concerning 
her  husband,  and  from  her  mode  of  speaking  of 
him  during  her  absence  from  him  was  evidence. 


The  same  witness  stated,  that  Mrs.  Trelmmey 
usually  wrote  to  her  husband  once  or  twice  a 
week,  and  that  she  frequently  read  such  letters 
to  the  witness ;  and  a  letter  purporting  to  have 
been  written  by  Mrs.  Trelawney  to  her  husband, 
and  bearing  the  Hinckley  post-mark,  was  produced, 
and  the  witness,  on  reading  this  letter,  stated,  that 
the  contents  brought  to  her  recollection  the  con* 
tents  of  a  letter  which  Mrs.  Trelawney  had  read 
to  her,  but  which  she  had  not  read  herself.  It 
was  then  proposed  to  read  this  letter  in  evidence. 

Gumey  for  the  defendant  objected  to  this 
evidence.      In    Edwards   v.    Crooke(a)y   it    had 

been 
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beta  hdd  by  Lord  Kemfon^  that  a  letter  written       I8i7< 
by  the  wife  to  the  husband,  could  not  .be  read  in  ^T^ 
an  action  for  criminal  conversation,  without  strict         «. 
proof  that  it  was  written  at  a  time  when  there  was    Colmah* 
no  suspicion  of  misconduct ;  it  was  necessary  to 
prove,  that  the  letter  had  existence  at  the  time 
of  the  date.     Here  the  only  evidence  is,  that  the 
kdy  wrote  letters,   and  recited  something  which 
she  had  writteif ;  but  this  is  all  consistent  with  the 
supposition,  that  the  letter  was  written  the  very 
last  Week.    Such  evidence  is  to  be  watched  witli 
jealousy,  and  it  is  necessary  that  the  witness  should 
herself  have  read  the  letter  \  the  taking  the  con- 
tents from  another  is  not  sufficient,  because  the 
witness  had  no  means  of  judging  whether  the  letter 
was  truly  recited,  and  whether  the  whole  of  the 
contents  were  the  same. 

HoLROYD,  J.  —  The  intent  of  reading  the  letter 
in  evidence  is,  to  shew  what  was  the  state  of  the 
wife's  mind  and  affections  at  the  time  when 
the  letter  was  written.  The  letter  alone,  with- 
out further  proof,  is  not  sufficient,  because  it  might 
bave  been  fabricated  since,  and  some  evidence  is 
necessary  to  shew  that  it  was  not  subsequently 
written.  The  witness  here  states,  that  she  sate 
by  her  whilst  she  wrote  the  letter,  and  that  the 
contents  of  the  letter  produced  correspond  with 
.that  which  was  read  to  her.  This  I  think  is  suf- 
ficieiit  to  warrant  the  reception  of  this  letter  in 
cicidence. 

VOL.  11.  o  The 
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18 1 7.  The  plaintiff  aftefrwards  obtained  a  verdicty  da< 

1^     ^         maires  500L 

CbLKAK.        Scarlett  and  PoUoch  for  the  plaintiff. 

Gumey  and  Jessop  for  the  defendant. 


In  the  ensuing  term,  Gwmey  moved  for  a  rule 
mA  for  a  new  trial ;  and  insisted  that  the  letters 
ought  not  to  have  been  received  without  some  ex« 
planation  dT  the  reason  why  the  plaintiff  and  his 
wife  were  living  apart  at  the  time  when  the  letter 
was  written  ;  but  — 

The  Court  refused  the  rule; 


IN  THE  KING'S  BENCH. 
Sittings  qfler  Trinity  Term. 


GUILDHALL. 


Friday,  ROBmsON  V.   WiLLIS. 

July  II. 

Slander—      'JTIIS  was  an  action  for  slanden 
Variance.  j^^  words  laid  in  the  declaration  were,  ««  You 

**  are  a  thief;  you  stole  one  of  my  sheep,  and 
«<  killed  it,  I  found  the  skin  in' your  yard.*^     " 
The  words,  as  proved  in  evidence,  were,  ^*  Toil 
^*  stole  my  sheep  and  killed  it/* 

Scarktt 
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Scarlett  objected,  that  there  was  a  material 
variance  between  the  expressions,  my  sheep,  and 
mie  of  my  sheep  ;  but  — 

Lord  Ellsnborough  over-ruled  the  objection, 
observing,  that  the  words  you  killed  it,  shewed, 
tiiat  one  sheep  only  was  meant. 

Verdict  for  the  plaintiff,  damages  51. 

Marryatt  and  Espinasse  for  the  plaintiffs. 
Scarlett  for  the  defendant 


1817. 


ROBIMSOlf 

Willis. 


Harrht  v.  Wall. 

TPHIS  was  an  action  by  the  plaintiff,  the  payee, 
against  the  maker  of  a  promissory  note,  dated 
October  12th,  1816,  at  two  months  after  date. 

It  appeared,  that  afler  the  note  was  given,  and 
before  it  became  due,  a  composition  deed,  dated 
30th  October^  1816,  had  been  executed  between 
tbe  defendant  and  some  of  her  creditors,  by 
irbich  the  latter  had  agreed  to  take  3^.  6rf.  in 
the  pound  in  satisfaction  of  the  respective  debts 
set  opposite  to  their  names,  and  by  which  she  con- 
^veyed  her  property  to  two  trustees,  who  were  also 
]MDties  to  the  deed  for  "the  benefit  of  her  creditors. 
Tins  had  been  executed  by  the,  plaintiff,  who  when 
he  signed  the  deed,  said  that  he  would  not  specify 
tbe  amount  of  his  debt;  the  amount  was  not  specified 
upon  the  deed.    When  the  plaintiff  was  called  upon 

o  2  after- 


Saturday, 
July  I  a. 

A  a  creditor  of 
B  executes  a 
composition 
deed}  without 
specifying  the 
amount  of  his 
demand,  he 
thereby  binds 
himself  to  the 
extent  of  his 
claim,  although 
the  terras  of  the 
deed  are,  to  take 
the  composi- 
tion for  the 
sums  set 
opposite  to  the 
respective 
names  of  the 
creditors  who 
execute  the 
deed. 
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1817.       afterwards  to  specify  his  debt,  be  said^  tbat:be 
r.^  expected  tbe  note  to  be  paid.    The  deed  cson* 

f,.  tained  a  covenant  on  the  part  of  the  credit098» 
Wall,  that  if  the  defendant  should  on  or  before  the 
17th  of  January^  pay  or  cause  to  be  paid  the  sHid 
composition  of  3^.  %d.  in  the  pound ;  then  thejr 
would  execute  releases  in  bar  of  all  demands,  and 
they  further  covenanted,  that  they  would  not  within 
the  time  granted  for  payment,  attach  or  molest 
the  said  defendant.  At  the  time  when  the 
plaintiff  signed  the  deed,  the  note  had  been 
indorsed  by  him,  and  paid  by  him  to  BuckU  andCo^ 
bankers,  at  Newport,  on  his  account,  and  credit 
had  been  given  to  him  for  the  amount.  The  note 
was  in  the  hands  of  Buckle  and  Ck).  when  it  became 
due  and  was  dishonoured;  it  was  then  returned  to 
the  plaintiff  by  Buckle  and  Co.,  and  he  was  debited 
with  the  amount.  It  appeared  also,  that  there  was 
sufficient  property  in  the  hands  of  the  trustees 
to  satisfy  the  compounded  claims,  and  the  plaintiff 
might  have  received  the  amount,  as  well  as  the 
other  creditors ;  he  had  a  claim  against  the  de- 
fendant for  goods  sold  and  delivered,  as  well,  as 
upon  the  note.  Several  creditors  signed  the  deed 
after  the  plaintiff. 

Scarlett  for  the  defendant,  insisted,  first,  that 
there  had  been  no  sufficient  execution  of  the 
deed  by  the  plaintiff  to  bind  him,  since  the 
instrument  was  to  be  considered  as  binding 
with  respect  to  those  debts  only,  which  were  set 
down  opposite  to  the  name  of  each  creditoCf  and 

*  was 
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IMS  not  complete  till  then,  and  that  he  was  liable       1817. 
only  on  the   covenant  to  release  in  future.    In  "^  harr  y' 
^tfie  case  of  Taylor  v.  Homersfunn,  it  had  been         «« 
faeld^  that  the  obligation  was  to  be  limited  by  the      Wah. 
recital  in  the  deed.     Those  who    signed    after 
tbe  plaintiff  could  not  be  misled,  since  they  would 
fee  that  the  blank  had  been  left  opposite  to  his 
name.     He  contended,  Sdly,  that  the  plaintiff  was 
at  all  events  bound  as  to  claims  then  existing  only; 
and  that  since  the  plaintiff  had  indorsed  the  note 
ov6r  before  he  executed  the  deed,  his  claim  to  re- 
cover on  the  note,  which  was  aft;erwards  dishonoured 

and  returned  to  him,  could  not  be  barred. 

• 
• 

Marryatt  for  the  defendant,  answered,  that  by 
the  terms  of  the  deed  the  plaintiff  had  agreed  to 
take  3^.  Qd.  in  the  pound,  in  full  satisfaction  of 
his  claim.  In  the  case  of  Holmer  v.  Viner  (a), 
k  was  held,  that  if  a  creditor  signed  under  a 
composition  deed  at  all,  his  engagement  was  co- 
extensive with  his  demand.  In  the  case  of  Taylor 
v.  Homersham^  the  composition  was  for  a  precise 
sum.  And  2dly,  the  fact  that  the  note  was  not  in  the 
plaintiff's  hands  at  the  time,  was  not  communicated 
to  the  defendant  or  to  the  other  creditors,  and 
the  note  had  been  merely  placed  in  the  hands  of 
the  plaintiff's  own  bankers. 

Lord  Ellenbobouoh. — If  the  plaintiff  had  made 
fl  reserve  for  a  future  specification  of  his  debt,  and 
iad  executed  the  deed  as  an  escrow  only,  I  should 

xEsp.X3i.  ' 

o  3  have 
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1817.  have  entertained  no  doubt  upon  the  question ;  but 
he  has  executed  the  deed  without  any  qualification^ 
and  the  leaving  a  blank  instead  of  specifying  liie 
amount  of  his  debt,  is  a  circumstance  to  which 
other  creditors  might  have  objected,  but  to  which 
he  cannot  object.  It  was  not  competent  to  him 
to  carve  out  his  claims  and  to  sign  for  part  only. 
If  a  creditor  signs  a  deed  of  this  nature,  and  de- 
clines to  specify  the  amount  of  the  debt  for  which 
he  compounds,  he  should  not  subscribe  his  name 
in  an  unqualified  manner,  which  may  have  the 
effect  of  inducing  others  to  sign,  under  the  im» 
pression  that  he  has  compounded  for  the  whole 
of  his  demand.  I  am  of  opinion,  that  he  has 
bound  himself,  although  he  has  not  specified 
his  debt,  to  take  the  composition  of  3^.  6d;  in 
the  pound  for  all  his  debts,  whatever  the  amount 
may  be. 

Plaintiff  nonsuited,  with  leave  to  move  to  set 
aside  the  nonsuit  and  enter  a  verdict  for  the 
plaintiff. 

Scarlett  and  Campbell  for  the  plaintiff. 
Marryatt  and  Puller  for  the  defendant. 


In  the  ensuing  term  Campbell  for  the  plaintiff 
moved  accordingly,  but  the  Court  concurred  with 
his  Lordship,  and  observed,  that  if  Buckle  and  Co. 
were  indorsees  for  value,  then  they  were  credijtbr^ 
of  the  defendant  for  the  amount  of  the  note^  biit 
that  they  were  mere  agents  of  the  plainti£^  who  was 

there* 
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tiievefore  a  creditor  of  the  defendants  on  the  note       1817. 
when  he  executed  the  deed.  ^^Harbhy*' 

Wall. 


YORK  SUMMER  ASSIZES. 


Doe,  on  the  Demise  of  Bland  ^.  Smith. 

TTHIS  was  an   action  of  ejectment  brought  to  Aiewain 
recover  certain  premises  in  the  possession  of  ^^wl^ 
the  defendant.  Smith.  title  »  a 

The  lessor  of  the  plaintiff  relied  upon  proof,  f^^ 
that  the  house  in  question  had  been  purchased  by  sheriff  who 
him  from  the  sheriff,  who  sold  them  under  a  writ  ^^*}^.T^^. 
cf^fieriJaciaSf  issued  against  the  defendant,  at  the  at  the  suit  of 
suit  of  Bland,  the  lessor  of  the  plaintiff:  the  writ  »"^^  ^*^» 

■'•  mutt  prove 

was  produced,  and  the  sale  proved.  the  judgment 

On  the  part  of  the  defendant  it  was  contended,  "  .^*^  *•  ^* 
that  the  plaintiff  must  prove  the  judgment  as  well 
as  the  writ. 

On  the  part  of  the  plaintiff  it  was  answered, 
that  a  purchaser  from  the  sheriff  had  nothing  to  do 
with  the  judgment ;  the  lessor  of  the  plaintiff  did 
not  claim  as  a  judgment  creditor,  but  as  any  other 
purchaser  under  a  public  sale  by  the  sheriff,  who 
oould  not  be  at  all  affected  by  any  vice  in  the 
judgment  itself;  for  if  the  judgment  were  to  be 
set  aside,  the  sale  by  the  sheriff  would  still  re- 
main unimpeached. 

For  the  defendant  it  was  replied,  that  the  lessor 
of  the  plaintiff  was  privy  to  his  own  judgment, 

o  4  and 
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1817.      and  therefore  that  any  rule  in  favour  of  a  straDger» 
^^    y.         did  not  apply  to  their  case, 

BliAND 

^  V.  Wood,  Baron,  inclined  to  the  opinion,  that  the 

evidence  of  ^he  writ  to  the  sherifl^  and  the  sale  by 
him,  were  sufficient  without  prodf  of  the  judg- 
ment, but  reserved  the  point. 

Rdne  and  Tindal  for  the  lessor  of  the  plaQitifi. 
Richardson  for  the  defendant. 


The  Court  of  King^s  Bench  were  of  opinion, 
that  the  judgment  ought  to  have  been  proved,  and 
directed  a  nonsuit  to  be  entered. 


Kav  and  Another,    Assignees   of   Holds  worth 

V.  Stead. 

In  an  action  by  ^^HIS  WaS  an  aCtion  of  assumpsit  by  the  plain- 
tive amgnees  tiffs,  as  the  assignees  of  Holdsworthj  a  bank- 
where  the  iwol  ^^"Pt»  for  goods  sold  and  delivered  by  the  bankrupt, 
cecdings  under  before  his  bankruptcy,  to  the  defendant. 
•ion!^«reui  ^^  notice  of  disputing  the  bankruptcy  having 
by  virtue  of  been  given,  according  to  the  provisions  of  the 
?de^on,in  statute  49  Gi  3.  c.  121.  s.  10.  the  proceedings  under 
'  which  it  it       the  commissiou,  were  read  in  evidence. 

stated,  that 

the  deponent  taw  the  bankrupt  execute  an  assignment  of  all  his  effects,  &c.  is  sufficitat 

eridence  of  the  act  of  bankruptcy,  without  produdng  the  assignment. 

•  ... 

In 
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In  the  deposition  which  was  read,  in  order  to       1817. 
prove  the  act  of  bankruptcy,  it  was  stated,  that  the  ^^— ^ 
deponent  had  witnessed  the  execution  (by  the  and  Another 
bankrupt)  of  a  deed  of  assignment,  of  the  whole         ^* 
of  the  bankrupt's  effects,  to  one  Benjamin  Daw- 
sofh  ^  &  trustee  for  the  creditors,  with  power  to 
dispose  of  the  same  for  the  benefit  of  the  creditors. 

Williams  for  the  defendant  objected,  that  this 
was  not  sufficient  evidence  of  die  act  of  bank- 
ruptcy, without  the  production  of  the  deed  itself, 
since  the  statute  merely  made  the  depositions  evi- 
dence, without  at  all  altering  the  rules  of  evidence ; 
and  that  consequently  the  effect  was  just  the  same 
as  if  a  witness  had  been  called,  and  had  stated, 
that  he  had  seen  a  deed  of  assignment  duly  exe- 
cuted, but  without  producing  the  deed  itself; 
but — 

Wood,  B.,  was  of  opinion,  that  the  deposition 
was  sufficient  evidence  of  the  assignment,  without 
producing  the  deed  itself,  and  the  plaintiffi  had  a 
verdict. 

Hardy  and  Starkie  for  the  plaintiffs. 
Williams  for  the  defendant. 
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1817. 


In  in  action 
against  the 
theiifff  in  or- 
der to  connect 
him  with  the 
act  of  his 
hailifi;  it  is  suf- 
ficient to  pro- 
duce the  writy 
with  the  name 
of  the  bailiff 
indorsed  upon 
it»  in  the 
sheriff's  office; 
it  being  the 
course  in  the 
sheriff's  office» 
to  indorse 
upon  the  writ* 
the  name  of 
the  bailiff  by 
whom  it  is  to 
be  executed. 


Tealby  V.  Gascoigne. 

^HIS  was  an  action  against  the  sheriff  of  York* 
shirCj  for  the  act  of  his  bailiff. 
In  order  to  connect  the  defendant  with  the 
bailiff,  the  plaintiff  offered  in  evidence  the  writ, 
with  the  nattie  of  the  bailiff  indorsed  upon  it ;  it 
was  also  proved,  that  the  writ  had  been  sent  to 
the  under-sheriff's  office,  where  the  name  of  the 
bailiff  had  been  indorsed  upon  it ;  and  it  was 
proved  to  be  the  custom  of  the  office  to  indorse 
upon  the  writ,  the  name  of  the  bailiff  who  is  to 
execute  the  process. 

Richardson  for  the  defendant,  objected,  that  this 
was  not  sufficient  without  also  producing  the  war- 
rant; but  — 

Richards,  C.  B.,  was  of  opinion,  that  this  evi- 
dence was  sufficient  to  connect  the  defendant  with 
the  act  of  the  bailiff,  and  the  acts  of  the  latter  were 
accordingly  admitted  in  evidence,  (a) 

Scarlett  and  Park  for  the  plaintiff. 
Richardson  for  the  defendant. 


(a)  See  TjUr  v.  The  Duke  of  Leeds  %  infra%  and  Blatcby,  Arfber 
Cowp*  66. 
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Roberts  v.  Simpson.  Itn. 

"THIS  was  an  action  on  a  special  agreement  re-  A  defendant 
lating  to  certain  coal  mines,  and  also  for  use  ^^oiji^i^' 

and  occupation,  without  inters 

On  the  part  of  the  defendant  it  was  contended  option,  inpur- 

^  tuance  of  an 

tiiat  the  plaintiff  had  conveyed  the  estate  con-  agrerment 
taminfi;  the   coal  mine  to  a  trustee  in  fee ;  but  it  ^'^'^^^o^'*^* 

J.  J  111       cannot*  »po« 

Old  not  appear,  nor  was  it   suggested,  that  the  the  trial  ofao 
defendant  had  ever  been  prevented  from  work-  art»on««*w* 

•        .,  -,,  ,  him  For  a 

mg  the  mines  according  to  the  agreement.  breach  of  tht 

The  trustee   having  been  served   with  a  sub-  ag«*«neiit, 
potna   duces  tecumy    to  produce   his  title    deeds  JI^I!I^to  pio. 
belonging  to  the  estate,  demurred  to  the  pro-  ducehittitic 
duction,  and  —  J^  wiS 

he  is  entitled 

Richards,  C.  B.,  held,  that  he  could  not  be  com-  ^^e  i^^Jici 

pdled  to  produce  them,  (a)  the  premises 

are  situated,  as 

Scarlett  SLud  Richardson  for  the  plaintiff. 

Htdlockf  Serjeant,  and  Littledak,  for  the  de- 
fendant 

(a)  See  CopeUmd  t.  Lewis j  ivfrth  voL  i.  95. 


a  trustee. 
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1817.  Anderson  v.  Sandebson. 

^*^*h*  'PHIS  was  an  action  for  goods  sold  and  de- 
^lOtoAuii  livered.    The  defendant  had  pleaded  the  gene- 

akme  transacts  j^  issue,  and  the  Statute  of  limitations. 
hMn^andpor-      The  only  question  was,  whether  the  action  had 
chases  all  the   been  barred  by  the  statute  of  limitations.    In  order 

th^^de»h«  *^  *^^®  '^^  ^^®  ^"*  of  the  statute,  it  was  proposed 
admisnon  as  to  give  in  evidence,  admissions  made  by  the  wife 
J  *^^f  of  the  defendant.  It  was  proved  that  the  defendant 
between  the  himsclf  was  usually  occupied  in  travelling  about 
|^*|^»  ^  the  country,  for  the  purpose  of  vending  his  cakes 
goods  to  her  ^nd  coufectiouary,  and  that  his  wife  conducted  the 
to  be  md  in  busiuess  at  home,  and  had  acted  as  her  husband's 
herhndbandis  agent  in  buying  and  selling  articles  in  the  way  of 
^i^ndeDce  their  business ;  that  she  usually  purchased  the 
1^     ^      flour  which  they  used  ;  the  present  demand  was  for 

flour  to  be  used  in  the  course  of  their  trade ;  under 
these  circumstances,  it  was  contended  on  the  part 
of  the  plaintiff,  that  the  husband  had  constituted 
his  wife  his  agent  for  the  management  of  his  busi- 
ness, and  that  her  admission  was  sufficient  to  take 
the  case  out  of  the  statute  of  limitations. 

This  evidence  was  objected  to  on  the  part  of  the 
defendant}  but  — 

Richards,  C.  B.,  was  of  opinion,  that  the  evi- 
dence,  under  the  circumstances,  was  admissible, 
the  wife  was  the  only  person  accustomed  to  pur- 
chase such  goods,  and  she  was  therefore  the  agent 

of 
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of  the  husband  to  tnmsact  such  business,  and  he      isiT. 
WIS  consequently  bound  by  her  admission,  as  to  ^       v     - 
the  state  at  the  accounts*  (a)  ^ 

Verdict  for  the  plaintiff  Sammuoii. 

Starkie  for  the  plaintifll 

niUiams  and  Gi%  for  tlie  defendant. 

(m)  Stt  Bmtity  ▼.  GmA#»  «  T.  R.  a6i.     BmrSfr  ▼•  J!Mjr«#^  Cat.  temp. 
Umd.  ii«.  An»ii  ?« ihm^Amdj^  4  T.  R«  6yl«  j  P.  W.  tjl.  Silk.  350. 


Rex  v.  Mead  and  Anotlier. 

nrmS  was  ao  indictment    under  the  statute  of  in  oniirto 

'43  G.  a.    c.  58.,    for  maliciously  cutting  one  ^^^^ 
Joieph  TVo//,  with  an  axe,  with  intent  to  murder  nMia^  til 

lam.  ciecuUQ*  of 

A  plaintiff  of  the  name  of  Dawson  had  sued  out  mactniictkm 
a  baiUble  latitat  against  WiUiam  Mead^  one  of  the  ««nouM  to 
defimdants,  directed  to  tlie  sheriff  of  Yorkshire  \  |[^  J^  ^ 
this  writ  was  not  produced  at  the  trial,  but  a  war-  necemry  to 
fint  was  produced,  and  was  proved  to  have  been  JJ^^SJT^ 
duly  signed  and  sealed  in  the  under<*sheriff 's  office,  thcrur's  «mm-- 
directed  to  Morleif^  a  bailiff,   and  two  others,  in  ^^^^  '^ 

the  usual  form,  directing  them  to  arrest  WiUiani       

Mead.  Joseph  Trolt  had  acted  as  the  assistant  of  ^^^^^^ 
the  baiUffi,  in  attempting  to  execute  this  warrant  i  amount  to 
JMsd  it  was  in  resisting  tlie  execution  of  this  war-  3iff^tt«^ 
rant  that  the  offence  was  alleged  to  have  been  toeiccutta 
committed.  writwiHioiita 

ulauie  witkbi  ao  excluaifo  liteity. 

GUhj, 
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1S17.  Gittnf  for  the  prisoners  objected^    that  it  was 

necessary  to  prove  the  writ  as  well  as  the  warrant, 
since  the  bailiff  was  merely  the  minister  of  Ae 

d^iiDodier  ^^^^^^  *°^  could  not  be  in  a  better  situation  than 
the  sheriff  would  have  been  in,  had  he  executed 
the  process  himself,  and  he  would  have  been  a 
trespasser^  if  he  he  had  not  shewn  the  writ. 

Tindai  and  Starkie  for  the  prosecution,  c(m* 
tended,  that  the  situation  of  the  bailiff  was  very 
different  from  that  of  the  sheriff,  the  bailiff  had 
nothing  to  look  to  but  the  warrant,  he  knew  no 
other  authority,  and  it  was  sufficient  for  his  pro- 
tection that  the  warrant  was  legal  in  its  frame. 
The  legality  of  the  warrant,  as  collected  from  the 
contents,  appeared  in  the  decisions  upon  tlie 
subject,  to  be  considered  the  proper  test,  where, 
upon  prosecutions  for  murder,  the  question  turned 
upon  the  authority  of  the  officer  to  arrest ;  and  they 
referred  to  Harris's  case  (a),  and  Sir  M.  Foster^s 
Discourses  (J),  That  it  was  the  duty  of  a  party, 
against  whom  a  warrant  was  directed,  and  which 
was  regular  in  its  frame,  to  submit  himself  in  the 
first  instance,  to  the  authority  of  the  law,  and  he 
might  afterwards,  if  the  arrest  was  not  a  legal 
one,  obtain  redress  by  means  of  a  civil  action. 

Wood,  Baron,  intimated  his  opinion,  that  the 
proof  of  the  warrant,  without  proof  of  the  writ  also, 
was  insufficient ;  but  said  that  he  would  hear  the 
further  circumstances  of  the  case. 

{a)  East.  P.  C.  addenda  i8.  (^)  C  8.  s.  8. 

lO  It 


and  Another. 
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It  afterwards  appeared  that  the  warrant  had  1817. 
been  executed  upon  William  Mead  at  Stanton 
Dakf  within  the  liberty  of  Pickering  LytK;  and  the 
under-sheriff  for  the  county  of  York  stated,  that  ,Mkad 
whenever  warrants  were  to  be  executed  within  that 
liberty,  they  were  directed  to  the  chief  bailiff  of  the 
liberty,  who  made  his  return  to  them :  and  that  war- 
rants  in  such  cases  were  never  directed  to  the  bailifis 
of  the  sheriff  of  the  county  of  York. 

On  the  part  of  the  prosecution,  it  was  submitted, 
that  although  a  bailiff  who  arrested  a  defendant 
within  a  liberty  without  a  non  omittas  clause  in  the 
writ  might  be  amenable  to  the  lord,  the  arrest 
conld  not  be  considered  as  a  trespass  against  the 
defendant  himself ;  but  — 

Wood,  Baron,  was  of  opinion,  that  a  bailiff, 
under  such  circumstances,  must  be  considered  as  a 
trespasser  (a),  and  the  prisoners  were  acquitted. 

Tindal  and  Starkie  for  the  prosecution. 
Gilby  for  the  prisoner. 

(a)   See  Hale»   H.  P.  C.  458.,  the  minister  is  only  manslaughter ; 

Jtkat  it  is  laid  downi  that  if  the  and  so  it  is,  if  the  issuing  of  the  pro- 

nocesabe  executed  out  of  the  juris-  cess  were   void    and   coram   non 

diction  of  the  Court,  the  killing  of  Judiee. 
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TOWN  OF  NEWCASTLE-UPON-TYNE. 


^®^'''    ,  Rex  v.  Smith. 

In  order  to  TTHE  prisoner  was  indicted  for  the  wilful  murder 
w««t  Ac^ad.  ^^  Charles  Sltuart,  on  the  night  of  the  3d  of 
depoutionof    September,  1816. 

^^^^^^  It  appeared  that  the  prisoner,  on  the  4th  of  Sep' 
priaoqrr*  on  an  tembeTt  was  brought  before  two  magistrates  upon  a 
ll^J^^^^  ^^  charge  of  assaulting  Charles  Stuartj  and  of  having 
it  not  neces-  robbed  a  manufactory  which  Stiuirt  had  been  em- 
sary  that  the  pjoyed  to  guard.  The  principal  question  was,  as 
have  been  pre-  to  the  admissibility  of  the  deposition  of  the  de- 
'^K^'^f  h  ^^^^^9  which  was  taken  before  the  magistrates 
time  during      upou  that  occasiou,  uudcr  the  following  circum- 

wfakhthede-     gtanCCS. 

StcnnhTde-  The  clerk  of  the  magistrates  took  down  the  de- 
ponent having  position  of  the  deceased,  which  he  produced  at  the 
!!?!I!«'!!^!!^  time.     The  oath  was  administered  to  the  deceased 

m  tne  pretence 

of  the  prisoner*  before  any  part  of  the  deposition  was  written,'  and 
V^.^^P^''^  the  clerk  then  proceeded  to  take  down  his  state- 

the  depositiony  ^ 

which  had  ai-  mcut.  The  prisoner  was  not  present  when  the  de- 
1^^^  ceased  commenced  his  statement,  and  when  the 
been  read  over  magistrate's  clcrk  began  to  take  it  down  in  writing. 
'®  ^fP™^^°"  The  prisoner  was  brought  into  the  room,  before 
the  dqpoLit  ^^^  examination  was  finished,  and  before  the  last 
to  be  true.  three 


Rex 

9. 
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three  lines  were  written  down*     The  prisoner  was       I817. 

then  informed  that  the  magistrates  were  taking 

the  deposition  and  he  was  desired  to  attend.     The 

oath  was  then  again  administered  to  the  deceased.      Smith. 

in  the  presence  of  the  prisoner,  and  the  whole  of 

the  deposition,  which  had  been  already  committed 

to  writing  from  the  mouth  of  the  deceased,  was 

tesd  over  to  the  prisoner  very  distinctly  and  slowly. 

After  this  had  been  done,  the  deceased  was  asked^ 

in  the  presence  and  hearing  of  the  prisoner,  whe- 

&er  what  had  been  so  written  was  true,  and  what 

he  meant  to  say,  and  the  deceased  answered  that 

it  was  perfectly  correct.    The  magistrates  then 

proceeded  to  examine  the  deceased  further,  and  the 

deceased  stated,  in  the  presence  and  hearing  of 

the  prisoner,  that  which  was  stated  in  the  last 

three  lines  of  the  deposition  of  the  deceased.    The 

deceased  appeared  to  be  perfectly  collected  at  the 

time. 

The  prisoner  was  asked  afterwards,  whether  he 
chose  to  put  any  questions  to  the  deceased,  but  he 
did  not  ask  any,  he  merely  said,  **  God  forgive 
you,  Charles.'^  The  deceased  signed  the  deposition 
in  the  presence  of  the  magistrates,  and  of  the  pri* 
soner,  and  after  he  had  signed  it,  the  magistrates 
agned  it  in  the  presence  of  the  deceased,  and  of 
the  prisoner. 

On  the  part  of  the  prisoner  it  was  objected,  that 
the  deposition  of  the  deceased  could  not  be  read  in 
evidence ;  first,  because  the  prisoner  did  not  hear 
the  questions  put  or  the  answers  given,  and  had 
not  had  the  opportunity  of  seeing  the  manner  in 

VOL.  II.  F  which 
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1817.  which  the  answers  were  given,  except  as  to  the 
last  three  lines  of  the  deposition,  and  therefore^ 
it  was  contended,  that  the  case  did  not  come  with- 
in the  statutes  1  and  2  PA.  ^  Mary^  c.  13.,  and 
2  and  3  PA.  S^Mary^  c.  10.,  which  made  deposition^ 
in  any  case  evidence ;  and  secondly,  because  the 
examination  under  those  statutes  is  confined  to  th^ 
offence  with  which  the  prisoner  is  charged  at  the 
tJme  ;  that  the  prisoner,  in  this  case,  was  charged 
with  an  assault  and  robbery,  and  therefore,  aU 
though  the  deposition  in  question  nnght  possibly 
have  been  admissible  in  evidence,  upon  an  indict* 
ment  for  the  assault,  or  for  the  robbery,  it  could 
not  be  admitted  upon  the  trial  of  the  present 
charge,  which  was  for  murder,  no  such  offence 
having  been  committed  at  the  time  when  the  de- 
position was  taken  \  but  -*«*- 

Richards,  C.  B.,  was  of  opinion,  that  thd  evi- 
dence was  admissible,  since  the  deceased  had  been 
resworn  in  the  presence  of  the  prisoner,  and  had  re» 
peated  what  he  had  stated  before,  and  the  prisoner 
therefore  had  had  an  opportunity  of  cross-examining^ 
him.  His  Lordship  also  cited  the  case  of  the  King 
V.  Radbume  (a),  where  the  deceased  had  been  ex- 
amined in  the  presence  of  the  prisoner,  and  the^ 
deposition  had  been  read  upon  the  trial. 

The  jury  found  the  prisoner  guilty. 

Richardson  and  Grey  for  the  prosecution. 
Alderson  for  the  prisoner. 

(a)  iLeach,  C.C.L.5Z1,  jd.£d. 

Richard^ 
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HiCHARDSy  C.  B.,  afterwards  respited  the  exe-  1817. 

cution,  in  order  that  the  opinion  of  the  twelve  ^ 
judges  might  be  taken,  as  to  the  admissibility  of  this         v. 

evidence,  and  a  great  majority  of  the  judges  being  Smith. 
of  opinion  that  the  evidence  had  been  properly  re- 
ceived, the  prisoner  was  executed,  (a) 


.{a)  I  have  been  informed  that  blished.  Theeffectof  the  statutes  in 
all  the  judges  were  present  except  point  of  evidence  seems  to  consist 
GiBBSy  L.  C.  J. ;  and  that  ten  out  in   removing   an  objection   which 
of  the  eleven  who  were  present^  would  before  have  occasioned  the  re- 
were  of  opinion,  that  the  evidence  jection  of  such  evidence,  namely» 
had  been  properly  received.     The  that    the .  proceeding   was    extra* 
two  statutes  of  Pb.  tf  M,  seem  judicial;  znd  therefore  where  the 
to  have  been  passed  without  any  depositions  are  not  regularly  taken 
direct  intention  on  the  part  of  the  within  these  statutes,  they  cannot 
kgialature,  to  use  the  examinations  be  read,  because  there  the  same  ob- 
and  depositions  as  evidence  upon  jection  prevails,  which  existed  as  to 
the  trials  of  felons.     The  first  of  all   such   depositions  before  these 
these  statutes,  viz,  the  i  &  a  Pb.  statutes,  'viz,  that  they  are  unwar- 
C^  Af.  c,  13.,    was  made  for  the  ranted  and   extrajudicial ;    conse- 
express  purpose  of  laying  a  restraint  quently,   examinations   and  depo- 
Qpon  justices  of  the  peace  in  exer-  positions  taken  in  a  case  of  mif« 
dsing    their  power  of  admitting  demeanour,  cannot  be  read  in  evi- 
lieloiis  to  bail,  and  is  limited  to  those  dence«  because  the  statutes  apply 
cases  where  the  party  charged  is  ad-  to  cases  of  felony  only^  R.  v.  Pajru$ 
nitted  to  bail :  and  the  second  of  Salk.  281.  5  Mod.  183. 
these  statutes,  viz.  the  a  &  3  Pb.  In  the  ad)ove  case,   it  is  clear 
V  Jf.  c.  ID.  extends  similar  pro-  that  the  proceeding  was  not  extra- 
viaoiis  to  cases  where  the  prisoner  judicial,  since   the    prisoner    was 
is  committed,  in  order,  as  it  seems,  charged  before  the  magistrates  with 
to  ascertain  whether  the  witnesses  having   committed  a  felony^      It 
«ii  consistent  in  the  testimony,  and  seems,  that  at  common  lawy  a  dc- 
idther  of  these  statutes  manifests  positiony  judicially  taken  in  one  pro- 
any  direct  intention  of  the  legb-  ceedingmay  be  used  in  another  pro- 
lamre    to  make  these  documents  ceeding  between  the  same  parties, 
evidence.     See  the  observations  of  the  party  against  whom  the  evi- 
GrfHif  J^  Leacbf  C  C.  L.  3d  ed.  dence  is  offered,  having  had  an  op- 
is5.      But    the  taking    of   such  portunity  to  cross-examine  in  the 
depontions,   having,   in   cases   of  former  proceeding, 
fielonyy  been  sanctioned  by  the  le-  See  Lord  Palmer itorft  case  cited 
gislaturey  became  it  seems  admit-  by  Lord*  Kimjofh    4  T.  R.  190. 
sible  ID  evidence,  upon  the  rules  and  Pjke  v.  Croudh  Lord  Raym.  730. 
pnodplet  of  evidence  abeady  esta-  Piltsm  y.  Walker ^  8tr.  x6a.  Green 

V  2                                 Y,CattwicA, 
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V.  Catewickf  B.  N*  P.  243.  12 
Mod.  319.  Barnard.  K.B.  243. 
And  the  same  principle  teems  to 
apply  to  criminal  cases. 

In  the  above  case,  the  deposition 
was  warranted  by  the  statute^  it 
was  taken  under  the  sanction  of  an 
oathy  and  the  prisoner  had  an  op- 
portunity to  cross-examine. 

In  BjcMoum^t  casey  Leach's 
C.  C.  If  9  3d  Ed.9  the  deposition  of 
the  deceased  was  ready  and  there- 
fore the  objectiouy  that  the  offence 


most  be  complete  at  the  time  of  the 
examination  if  availabley  would 
have  operated  to  the  rejection  of 
the  deposition  in  that  casei  tbe 
prisonery  previous  to  the  death  of 
the  injured  partyy  cannoty  in  any 
cascy  be  charged  with  the  mardtr 
as  an  offence  aready  consummated, 
and  therefore*  to  re'ect  the  depo- 
sition of  the  deceased  in  sudi  a 
casey  would  be  to  exclude  the  de- 
position of  the  deceased  altogcHier 
in  cases  of  homicide. 


CARUSLE  SUMMER  ASSIZES. 


Hartley  v.  Halliw£Ll. 


In  a  dechira-  'pHIS  was  an  action  on  the  case  for  keeping  a 
ilTg  a^doj"^"         dog  w^ic^  ^^  ^i'led  several  of  the  plaintiff's 

which  killed       sheep. 

JZ^  ^^^  ^^^  declaration  contained  two  counts,  in  both  of 
sheep,  it  u  ai-  which  it  was  alleged,  that  the  defendant  knew  that 

d^da^r  *^*  ^^^  ^^g  ^^  accustomed  to  bite,  worry,  and  kill 

knew  that  the  shecp  and  lambs. 

dog  was  accus-      It  appeared  that  the  defendant  kept  two  pointofs 

tomed  to  bite  -**,  ..  ...  ,,,,, 

andkiii  sheep,  ^nd  a  tcmer,  and  that  one  of  them  had  barked  at 
IW  must  be  and  risen  against  one  of  the  plaintiff's  servants,  but 
dlj^had  pre-^  ^ad  not  actually  bit  him.  It  also  appeared  that  the 
viousiy  bit  dog  had  run  after  sheep,  and  hail  been  called  off 
thrSct*can-  ^^^™  ^^  pursuit,  but  there  was  no  evidence  that 
not  be  inferred  any  of  them  had  ever  bit  any  sheep.  The  defendant 

from  the  cir- 
cumstance of  thedcig^haviog  More  ^ning  upon  a  man. 

had 
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had  declared  thnt  he  kept  the  dogs  for  the  purpose 
of  protecting  his  house,  and  that  if  it  were  neces-    „ 
•ary,  he  would  keep  fifty  more.  v. 

Oji  the  part  of  the  defendant  it  was  objected,  Halliwell, 
that  there  was  no  evidence  of  the  allegation  in  the 
declaration,  that  the  dog  was  accustomed  to  bite 
sheep,  or  that  the  «iefendant  knew  it. 

On  the  other  hand,  it  was  contended,  tliat 
it  was  sufficient  to  prove  that  the  dog  was  mis* 
chievous,  and  that  the  defendant  knew  him  to 
be  so;  and  1  Lord  Raym.  110.  was  referred  to, 
where  it  is  laid  down,  that  if  a  man  keep  a 
dog  'vhich  bites  sheep,  and  he  has  notice  of  it, 
and  afterwards  the  dog  bites  a  mare,  an  action 
is  maintainable.  It  was  also  contended,  that  there 
was  sufficient  evidence,  from  which  the  jury  might 
infer  a  knowledge  on  the  part  of  the  defendant, 
that  the  dog  had  actually  bit  sheep. 


Wood,  B.,  left  it  to  the  jury,  upon  the  evi- 
dence to  say,  whether  the  defendant's  dog  had 
done  the  injury  complained  of,  and  whether  the  dog 
had  been  accustomed  to  bite  sheep,  and  whether 
the  defendant  had  had  notice  of  this  propensity. 

The  jury  found  for  the  plaintifil 


A  rule  nisi  having  afterwards  been  obtained,  to 
^hew  cause  why  a  new  trial  should  not  be  had,  Littk-^ 
ctefe  contended  on  the  part  of  the  plaintiff,  that  there 
'yffza  sufficient  evidence  to  enable  the  jury  to  infer, 
^hat  the  defendant's  dog  had  been  accustomed  to 

p  3  bite 
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1.817.       bite  sheep,  since  there  was  evidence  that  be  had 

^  Hartley     P^rs^^^  sheep,  and  the  presumption  was,  that  thi^ 

V.  had  been  done  with  a  hostile  intention.     The  dogk 

Halliwkll.  Ijj^j  jjqj.  jjggjj  j^gpj.  jPqj.  ^[jg  purpose  of  killing  game, 

but  as  house  dogs. 

It  was  also  contended,  that  it  was  not  necessary 
to  shew  that  the  dog  had  bit  any  sheep,  and  the 
case  of  Judge  v.  Coj:  (flf),  was  referred  to,  where  a 
similar  fact  had  been  inferred,  from  the  declaration 
of  the  defendant.  Here  the  dog  had  been  called 
off  from  the  pursuit  of  the  sheep  by  some  one,  and 
it  was  sufficient  if  this  had  been  done  by  some  one 
employed  by  the  defendant.  If  proof  of  an  actual 
previous  biting  were  necessary,  the  consequence 
would  be,  that  damages  would  never  be  recovered 
occasioned  by  the  first  offence  of  a  dog. 

The  Court  were  of  opinion,  that  the  plaintifF 
had  bound  himself  by  the  particular  framing  of  the 
declaration,  to  prove  the  injury  to  have  been  of  the 
particular  kind  alleged.  For  if  the  allegation,  that 
the  dog  was  accustomed  to  bite  sheep  were  to  be 
struck  out  of  the  declaration,  it  would  not  contain 
enough  to  support  the  action,  unless  it  were  to  be 
proved  that  every  dog  which  would  jump  at  a  man 
would  bite  sheep,  the  fact  could  not  be  inferred 
from  the  former  act  And  the  rule  for  a  new  trial 
was  made  absolute,  (b) 

(a)  SuprOi  vol.  i.  p.  385.  position,  and  ought  not  to  be  left. at 

(b)  Lord  Ellenborough  zndBaj^  large.  ^^^0/,  J.,  eaid,  that  tucha 
iej9  J.,  intimated  that  the  dedar-  declaration  would  be  supported  by 
ation  might  have  been  framed  more  the  facts,  but  that  whether  it  would 
generally,  by  alleging  that  the  dog  be  good  in  law,  it  was  not  ntcM» 
was  of  a  ferocious  and  savage  dis-  sary  to  consider. 
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LANCASTER  SUMMER  ASSIZES. 


Rhodes  and  Another  v.  Ainsworth.  1817. 

'J^HIS  was  an  issue  to  try  whether  the  inhabitants  The  owner  of 

of  the  chapelry  of  '  Milne  Bote,  which  was  ^^J^,^ 
situated  within  the  parish  of  Rochdale^  were  bound  a  chapelry 
by  immemorial  custom  to  contribute  to  the  repairs  "  "°'  *  ?°™" 

x«   1  •  1      1         1      "Ti       1  n   ^      '  petent  Witness 

or  the  parish  church*  By  the  terms  of  the  issue,  the  to  relieve  the 
affirmative  of  this  proposition  was  to  be  proved  bv  *''^**i»^°^  ®^ 

the  chapelry 
the  plaintiff.  from  the  per- 

manent 

On  the  part  of  the  defendant,  a  witness  of  the  pairing  the 
name  of  Mills  was  called,  of  the  age  of  seventy-  p*™»*»  church, 
five,  in  order  to  disprove  the  custom  allegedly  witna»doet 
and  insisted  upon  by  the  plaintiff,  and  to  shew  not  residewith- 
that  no  repairs  had  been  made  by  the  inhabitants  of  ^^^^  ^^  \^^* 
the  chapelry  within  his  memory.     Upon  the  exa-  foryeariofhis 
mination  of  this  witness  upon  the  voir  dire,  it  ap-  ^^chapeiry 
peared,  that  he  was  the  owner  of  a  small  house  is  bound  to 
and  a  parcel  of ^  land,  situate  in  the  chapelry  of  P*^*^'*^*^ 
Mifyie  Row  ;  that  he  resided  in  the  county  of  York; 
that  his  property  in  the  chapelry  was  leased  to  a 
tenant ;  and  that  he  was  not  liable  to  the  payment 
of  any  rates,  the  tenant  having  agreed  to  pay  a^ 

F  4  gross- . 


AiNSWORTH. 
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1817.       gross-rent  without  any  deduction,  and  that  several 
Rhodes     V^^^  ^^  ^he  lease  still  remained  unexpired. 

and  Another 

The  counsel  for  the  plaintifi'  objected,  that  the 
witness  was  incompetent,  since  he  was  interested 
to  discharge  the  chapelry  in  which  lie  had  property 
from  the  burthen  of  repairing  the  parish  church. 
The  effect  of  his  evidence  was  to  get  rid  of  a 
burthen  which  would  render  his  property  less 
valuable. 

On  the  part  of  the  defendant,  it  was  answeredy 
that  the  witness  had  no  existing  interest,  since  he  was 
not  the  occupier  of  the  estate,  and  possibly  never 
might  be;  the  rate  was  upon  the  occupier  and  not  upon 
the  owner.  And  the  case  of  The  Kmgv.  Kirdfard(a) 
was  cited,  in  order  to  shew  that  in  order  to  inca- 
pacitate a  witness,  his  interest  must  be  an  existing 
interest,  and  not  merely  an  expected  and  doubtful 
interest ;  the  present  case,  it  was  contended^  was 
stronger  than  the  case  cited,  for  there  the  witness's 
name  had  been  omitted  out  of  the  rate,  for  the  ex- 
press purpose  of  making  him  a  competent  witness. 
The  case  of  the  Sadlers  Company  v.  Jones  (i),  was 
also  cited  for  the  same  purpose ;  but  — 

Wood,  B.,  was  of  opinion,  that  although  the 
witness  could  not  be  called  upon  at  present  to 
pay  any  rate,  whatever  the  result  of  the  cause 
might  be,  yet,  that  as  the  owner  of  the  fee  he  had 

(a)  %  East,  559.  {h)  6  Mod.  1 66« 

an 
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an  interest  in  removing  a  permanent  incumbrance       ^^^'^'    ^ 
from  the  estate.     His  property  in  the  chapelry      Rhodes 
would  be  affected  by  the  event.  and  Another 

The  witness  was  accordingly  rejected.  Ainsworth. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Richardson  for  the  plaintifis. 

Toppmgi   Littledakj  and    WiJUams  for  the  de- 
fendant. 


In  the  ensuing  term.  Topping  moved  for  a 
new  trial,  on  the  ground  that  the  evidence  of  the 
witness  ought  to  have  been  received;  but  the 
Court  were  of  opinion,  that  the  evidence  had  been 
properly  rejected.  The  witness  was  not  interested 
in  the  particular  and  specific  rate,  but  he  was  in- 
terested in  the  question  of  rateability.  The  verdict 
for  the  plaintiff  would  bring  a  permanent  charge 
upon  his  property,  and  render  the  fee  simple  of 
less  value,  {a) 

{a)  See  Mr.  Evans  %  observations  on  the  case  of  The  King  v.  Kirdford^ 
in  bis  edition  of  Potbier,  voL  ii.  p.  306. 
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ARGUED  AND  DECIDED 
AT 

NISI   PRIUS 

IN  K.B. 
Al  the  First  Sittings  after  MicJiaelmas  Term^ 

58  G£ORG£  III. 


WESTMINSTER. 


Tyler  v.  The  Duke  of  Leeds, 

The  return  ^HIS  was  an  action  against  the  Duke  of  Leeds^  a» 
be  TO^by^a  lord  of  the  manor  of  Wakefield^  for  a  false  re- 
lord  of  a  manor  turn  o£  Tiulla  bona,  to  a  mandate  from  the  sheriff 

l^da^eTf'  ^f  Y^^^^  "P^n  a  writ  of  Jieri  facias,  to  levy  the 
leiyundcra  sum  of  411/.  3s.  llrf.,  upon  the  goods  ot  John 
writof^ri      ^^      ^^  ^i^g  gyj^  ^f  ^j^^  plaintiff. 

faeii  eridencey  that  the  person  whose  return  it  purports  to  be  is  the  lord  of  the  manor 
Evidence  that  the  person  who  actually  made  the  return,  has  acted  as  bailiff  to  the  lord 
of  the  manor  for  sixteen  years,  and  during  that  time  hat  made  the  returns  for  the  lord  of 
the  manor,    it  sufficient    to    charge   the   lord  of   the  manor  with  the    acts  of  the 
bailiff.  ■  In  an  action  against  the  sheriff  for  a  false  return  of  nulla  bona  to  a  writ 

id  fieri  facia  J  9  the  sheriff  cannot  go  into  circumstantial  evidence  to  impeach  the  judgment 
Oft  the  ground  of   a    collateral  fraud.  In  an  action  against  the  sheriff  for  not 

•dling  the  joint  property  of  A.  and  B.,  under  an  execution  against  the  go«ds  of  A» 
{jembU)  half  the  value  of  the  goodt^  is  the  proper  measure  of  damages. 


ATTER  MICHAELMAS  TERM,  58  GEORGE   III.  S19 

In  order  to  prove  that  the  Duke  of  Leeds  was       1817. 
the  lord  of  the  manor  of  fVakefieldf  and  that  a      ,j,y^ 
witness  of  the  name  of  Scott  had  acted  upon  the         v- 
present  occasion  as  his  bailiff,  the   plaintiff  pro-    T^^"^*of 
posed  to  read  an  examined  copy  of  the  mandate  to 
the  Duke,  and  also  an  examined  copy  of  the  return 
to  the   mandate,    and   Scott  stated,  that  he   had 
acted  as  bailiff  of  the  manor  for  sixteen  years,  but 
that  he  had  never  seen  the  Duke ;  that  he  had  re- 
ceived the  mandate  from  the  sheriff,  and  had  made 
the  return  upon  it,  and  sent  it  to  Mr.  Lambe  the 
deputy  steward  of  the  lord  of  the  manor,  in  the 
same  manner  as  he  had  made  returns  to  all  other 
mandates  for  sixteen  years  past. 

It  was  objected,  on  the  part  of  the  defendant, 
that  it  was  necessary  for  the  defendants,  before 
the  return  purporting  to  be  that  of  the  Duke  of 
Leeds  could  be  read,  to  prove,  that  he  was  the 
lord  of  the  manor  of  Wakefield ;  and  also,  that  it 
was  further  necessary  to  shew,  that  Scott  was  the 
authorized  bailiff  of  the  Duke,  before  his  acts  were 
admitted  in  evidence ;  but  — 

Lord  Ellenborough  was  of  opinion,  that  the 
return  was  prima  facie  evidence  that  the  Duke  was 
tb6  lord  of  the  manor,  and  that  by  making  this 
return,  he  had  adopted  the  acts  of  Scott,  who  had 
befen  his  agent  for  sixteen  years. 


It   afterwards    appeared,    that  the  bailiff  had 
seized  certain  goods  at  Halifax  by  virtue  of  the 

mandate. 
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1817.      mandatey  as  the  joint  property  of  Shcm  and  one 

^-        *  Batemarij  of  which  Bateman  was  in  the  possession, 

^^         and  that  Bateman  having  claimed  the  whole  as  his 

The  Duke  of  separate  property,  the  bailiff  had  at  length  re- 

LivsDs.      linquished  the  property,  on  receiving  an  indemnity 

bond  from  Bateman,.    The  witness  stated,  that  he 

had  heard  both  Shaw  and  Barman  several  y^ars 

befoi:e  declare  that  they  were  partners. 

It  was  objected  on  the  part  of  the  defendant, 
that  Shaw's  declarations  on  the  subject  were  not  ad- 
missible. 

Lord  Ell£nborough.  —  Their  acts  are  but  in- 
direct declarations.  If  they  are  rational  agents, 
what  they  say  is  evidence.  They  are  declarations 
made  ante  Utem  motam^  they  \vere  made  four 
years  ago. 

Scarlett  for  the  defendant  stated,  that  the  judg- 
ment against  Shaw  arose  out  of  a  fraudulent  con- 
trivance between  the  present  plaintiff,  Tj/ler^  and 
ShaWf  to  defraud  the  creditors  of  the  latter.  That 
Shaw  had  made  a  fraudulent  assignment  to  the 
plaintiff  of  all  his  property,  and  he  contended, 
that  he  was  at  liberty  to  go  into  evidence,  to  shew 
that  the  judgment  on  which  the  execution  had 
been  sued  out  against  Shaw  was  founded  on  a 
fraudulent  debt,  and  could  not  be  supported,  and 
that  the  sheriff  might  take  advantage  of  this  fraud, 
and  consequently  that  the  present  action  could  not 
be  supported,  and  he  cited  Latch.  222. 

Lord 
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Lord  Ellenborough.  —  The  question  which  I       1817. 
have  to  try  is,  whether  Shcpw  was  a  partner  in  these  '       - 
goods ;  and  if  he  was  the  proprietor,  even  supposing         ^^ 
that  there  was  some  collateral  fraud,  I  must  apply  The  Duke  of 
my  mind  to  the  question  of  property.     To  a  cer-      *-"»*• 
tain  degree,  I  admit  the  authority  of  the  case  cited, 
although  I  do  not  think  it  is  a  convenient  mode  of 
trying  the  question  of  fraud.     Some  species  of 
fraud  I  might  admit  as  collusive,  but  I  do  not 
think  that  the  evidence  points  at  such  a  case.   To 
say  that  the  judgment  is  absolutely  void,  embraces 
too  large  a  scope  ;  it  would  endanger  all  returns ; 
if  you  can  shew  that  it  is  clearly  void  under  the 
statute,  I  will  admit  the  evidence  ;  but  it  must  be 
clearly  and  manifestly  so  ;  you  cannot  go  into  all 
the  circumstances  between  the  parties;    the  in- 
demnity to  the  defendant  may  turn  out   to  be 
insufficient      If  you   can  attach   the  judgment 
on  any  clear  and  palpable  ground,   I  will  hear 
you. 


Scarlett^  in  addressing  the  jury  on  the  quantum  of 
damages,  contended,  that  although  joint  property 
to  the  amount  of  411/.  had  been  seized,  the  jury 
ought  not  to  give  damages  to  the  full  amount  of 
one-half  the  value,  since  if  Shaw*^  share  of  the 
property,  which  consisted  chiefly  of  machinery,  had 
been  sold  by  auction,  the  purchaser  who  must  have 
bought  the  property,  subject  to  the  controul  of 
^Batemarii  who  would  still  have  'been  the  proprietor 
of  one  undivided  half,  would  have  given  a  specu- 
lative 
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1817.       lative  value  only,  and  not  one  half  of  the  real 


Tyler 


value  of  the  goods. 


The  Duke  of      Lord  Ellenborough.  —  The  goods  of  the  value 

Leeds.  . 

of  411/.  were  the  joint  property  of  Bateman  and 

Shcrw.     The  prejudice  to  the  plaintiff  arises  from 

the  defendant's  not  having  sold  Skaw^s  share  of  the 

joint  property,  in  which  the  purchaser  would  have 

been  a  co-partner.  I  cannot  lay  down  any  measure 

for  your  assessment  of  damages  short  of  half  the 

value ;  in  giving  any  other,  you  will  take  a  leap 

in  the   dark.     Some  purchasers  might  think  the 

value  depreciated    by  the  co-partnership,   others 

might  not  regard  the  circumstance  ;   and  I  am  at 

a  loss  to  know  what  other  measure  than  one-half 

can  be  adopted.     1  leave  it  however  to  you  to  say 

whether  you  can  safely  pursue  any  other  line,  and 

to  find  accordingly. 

Verdict  for  the  plaintifl^  damages,  50/. 

Toppings  Marryattf  and  Campbell  for  the  plaintiff. 
Scarlett^  Richardson^  and  Chittj/ for  the  defendant. 
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GUILDHALL. 


Adjournment  Day  after  Michaelmas  Term^ 

5S  G£ORG£   IIL 

1817. 
Smith  v.  Bellamy.  ^       y     «^ 

Monday^ 
Dec.  I. 

'J'HIS  was  an  action  by  the  plaintiff,  as  the  in-  in  «i  action  by 
dorsee  of  a  bill  of  exchange,  against  the  de-  don^^a^mt 
fendant,  as  the  drawer  and  indorser.  the  drawer  of 

The  bill  was  drawn  upon  one  Stevenson^  payable  \^f^^' 
in  LondoHy  and  purported  to  have  been  accepted  able  to  his  own 
by  Stevenson^  payable  at  Spooner  and  AtwoocTs ;  ^"Ji^^^n 
it  had  been  indorsed  by  the  defendant  to  Harrison^  purported  to 
and  by  Harrison  to  the  plaintiff.  ^^  ^\^\ 

mi        1      1  •  '       ^    n  i       /•        cepted,  When  it 

The  declaration  contained  four  counts,  the  nrst  was  indorsed 
two  counts    alleged  an  acceptance  by  Stevenson.  ^?J^^  p^*»«- 
The  third  count  alleged  an  acceptance  by  Stevenson  supersede  the 
in  London^  and  a  presentment  there,  and  that  after  necessity  of 
due  search  and  inquiry  there,  Stevenson  could  not  ^,l]af<^pt. 
be  found.  The  fourth  count  alleged,  that  when  the  ^ce. 
bill  was  delivered  to  the  plaintifli  it  had  a  writing  xhe  plaintiff 
upon  it,  purporting  to  be  the  acceptance  of  Steven-  in  such  case, 
ion,  and  that  he  could  not  be  found,  of  which  the  ™"»t«J»»i- 

aetendant  had  notice,  &C.  an  actual  ac- 

ceptance, or 
charfe  the  drawer  with  having  drawn  the  bill  upon  a  non-existing  person. 

It 


•   \ 


Smith 
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I8I7.  It  appeared  that  on  the  8th  oi  September ^  when 

the  bill  became  due,  it  was  presented  at  Spooner  and 
Atwood*s  in  London^  and  dishonoured.  On  the  9th, 
Bellamy,  notice  of  the  dishonour  was  sent  to  the  plaintiff's 
bankers  at  Pontefract^  who  received  it  on  the  1.1th, 
and  that  the  latter  gave  notice  to  the  plaintiff,  who 
resided  at  Notttngley^  a  few  miles  from  Pont^act, 
on  the  I^2th ;  and  that  notice  was  sent  on  the  same 
day  by  the  plaintiff  to  Stevenson^  who  lived  at  HuU, 
and  also  to  Bellamy  and  Harrison.  It  appeared 
that  when  the  bill  was  indorsed  by  Harrison^ 
the  acceptance,  purporting  to  be  that  of  Steven^ 
son*^^  was  upon  the  bill. 

It  was  objected  on  the  part  of  the  defendant, 
that  it  was  necessary  to  shew,  either  that  Stevenson 
had  accepted  the  bill,  or  that  the  bill  bore  the  ac- 
ceptance purporting  to  be  his,  when  it  came  out  of 
.  the  hands  of  the  defendant ;  and  also,  that  a  pre- 
sentment in  London  was  not  sufficient. 

Denman  for  the  plaintiff  contended,  that  there 
was  evidence  to  go  to  the  jury,  upon  which  they 
might  presume,  that  the  bill  came  out  of  Bellamys 
hands  with  Stevenson*^  acceptance  upon  it ;  and 
that  a  presentment  in  London  was  sufficient,  since 
the  bill  was  made  payable  in  London  by  the 
drawer.  At  all  events,  the  evidence  supported^  the 
fourth  count;  and  the  defect,  if  there  was  one, 
was  upon  the  record. 

Lord  £ll£NBorou6h.  —  You  must  declare 
either  on  the  acceptance  as  a  genuine  one,  in  which 

5  case 


AFTER  MICHAELMAS  TERM,  58  GEORGE  IH.  225 

case  you  must  prove  a  presentment  to  that  per-      1817. 
son  for  payment,  or  you  may  charge  the  defendant      Smith 
with  having  drawn  the  bill  on  a  non-existing  per*         v. 
SOD,  whereby  the  drawer  himself  is  liable,  or  hav-  B*^^-^wy. 
11^  given  the  acceptor  a  name,  it  may  be  alleged, 
that  due  search  has  been  made  after  him,  and  that 
no  such  person  can  be  found ;  but  there  is  no  third 
mode  of  proceeding.    In  order  to  render  the  act 
of  St&oensan  available,  it  must  first  appear  that  he 
was  the  acceptor  of  the  bill. 

Plaintiff  nonsuited.. 

Denman  and  Phillips  for  the  plaintiff. 
'  Scarlett  and  Richardson  for  the  defendant. 


Roberts  and  Others  v.  Jackson  and  Others. 

T*HIS  was  an  action  of  indebitatus  assumpsit^  for  A  broker  who 
work  and  labour,  &c.  ""^^ 

The  plaintiffs  were  ship-brokers,  and  the  action  for  a  vessel  to 
WB8  brouffht  a£;ainst  the  defendants,  as  the  owners  ^®  •^^o^^ 

• «    1        1  .      ^      ,         n  •  I  where  a  gross 

of  the  ship  Quebec^  for  procunng  a  charter-party  sum  is  to  be 
fix*  the  ship,  and  for  the  expences  of  the  charter-  p*«d  for  the 

vovaflc  out 

party.    The  plaintiffi  claiming  five  per  cent,  upon  and  home,  is 

the  whole  voyage  out  and  home,  and  the  defend-  «^ti«d  on  a 

«Dts  contending  that  the  pfaintiffi  were  entitled  ^^^ 

tjo  no  more  than  five  per  cent,  on  the  outward  ^^^-  o^  ^ 

^Voyage,  and  two  and  a  half  jper  cent,  on  the  home-  Sh^gTthe 

li^lird  voyage.  payment  of 

The  pbikitiffii,  at  the  instance  of  the  defendants,  ^^^^^ 
yuA  procured  the  ship  to  be  chartered  to  Mr.  arrival  of  the 
VOL.  n.  Q  Bonellif  ™^  ^®™' 
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1817.       BonelU^  from  London  toRio  Janeiro  and  back.  By  the 

RoBBBTs     *®™^^  ^^  *^®  charter-party,  the  plaintiffs  were  to  be 

and  Others    paid  as  foUows ;  by  a  bill  on  BonelU  for  5001,  drawn 

Jackson  **  '^  ^^^  ^^  *®^  weeks  from  the  clearance  of  the 
and  Others,  vessel  outwards ;  by  a  bill  for  300/.  more,  after  the 
vessel  had  completed  her  delivery  upon  -  the ,  out- 
ward voyage ;  and  the  remainder  by  bills,  depend- 
ing on  the  event  of  the  vessel's  return.  On  the 
whole,  the  freight  amounted  to  the  sum  of  1600A 
Evidence  was  adduced  to  shew,  that  where  ships 
are  chartered  to  Mogadore,  to  the  Mediterranean^ 
to  Quebec,  America,  the  usual  practice  was,  for  the 
broker  to  charge  five  per  cent,  on  the  gross  sum 
paid.  There  was  no  evidence  as  to  the  usual  charge 
for  a  vessel  chartered  to  Rio  Janeiro.  It  was 
stated  that  the  duty  of  the  broker,  in  respect  of  the 
homeward  cargo,  was  to  report  the  ship  inward, 
and  to  collect  the  freight ;  and  that  he  was  consi- 
dered to  be  entitled,  whether  the  ship  was  lost  or 
not. 

Lord  Ellenborough  in  summoning  up  to  the  jury 
said,  the  only  question  is,  whether  the  plaintiffs  are 
entitled  to  five  per  cent,  on  the  gross  sum  of  1600^ 
for  the  whole  of  the  voyage,  or  to  two  and  a  half 
only  upon  the  homeward  voyage.  The  allowance 
and  custom  of  trade  is  the  only  medium,  in  the 
absence  of  a  special  contract,  to  ascertain  what  is 
due.  It  is  to  be  lamented,  that  in  such  cases,  no 
special  contract  is  made,  which  would  obviate 
all  difficulty  upon  the  subject.  The  question  is, 
what  the  plaintifis  deserve  for  their  trouble,  and 
they  deserve  what  is  usually  allowed  in  the  trade. 

It 
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It  has  been  stated  in  evidence,  that  when  a  gross 
sum  is  to  be  paid  for  the  whole  voyage,  five  per 
cent.  t>n  that  sum  is  usually  paid.  My  difficulty  is, 
whether  the  ride  applies  to  this  case,  since  part 
was  payable  after  the  arrival  of  the  vessel  home- 
ward; and  therefore,  the  case  involves  the  contin- 
gency of  the  arrival  of  the  vessel. 

The  jury  found  a  verdict  for  the  plaintiff,  giving 
five  per  cent,  on  the  gross  sum. 

Gurney  and  Tindal  for  the  plaintifil 
Marry att  for  the  defendant. 


1817. 


Roberts 

and  Othen 

Jackson 
aad  Othen. 


KING'S  BENCH. 

SITTINGS  AT  WESTMINSTER. 


NiCKsoN  V.  Jepson. 

^HIS  was  an  action  for  goods  sold  and  delivered. 

The  defence  was,  that  the  time  of  credit  had  not 
^xpi];ed,  at  the  time  when  the  action  was  brought. 
It  appeared,  that  when  the  goods  were  ordered, 
tJie  plaintiff  engaged  to  give  three  months  credit ; 
cind  agreed  that  if  the  defendant,  at  the  end  of  that 
period,  wished  for  further  time,  he  would  take  his 

^nomht,  if  he  wished  for  further  time.    Unless  the  vendee  give  such  a 
^  the  first  three  months,  the  vendor  may  bring  his  action  immediately. 

a  2  bill 


December  ad. 


Goods  sold  at 
three  months' 
credit)  the  ven* 
dor  agreeiDg  to 
take  the  ven- 
dee's bill  of  ex- 
change, at 
three  months 
date,  at  the 
end  of  the 
first  three 
billy  at  the  end 


'i 


/ 
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1817.      bUl  of  exchange  for  the  amount,  payable  in  three 
months  more. 

On  the  part  of  the  defendant  it  was  contended, 
that  this  in  fact  constituted  a  credit  for  six  months, 
and  that  the  plaintiff  having  brought  his  action 
before  the  expiration  of  that  time,  must  be  non- 
suited, and  the  case  of  Mussen  v.  Price  (a)  was 
cited ;  •—  but. 

Lord  Ellenborough  held,  that  the  action  was 
not  premature;  the  plaintiff  had  agreed,  if  the 
defendant  wished  it,  to  give  further  time  ;  but  the 
defendant  was  to  give  to  the  plaintiff  his  bill  at 
three  months,  as  the  price  of  that  indulgence.  It 
was  incumbent  upon  him  to  give  such  a  bill,  if  he 
wished  to  avail  himself  of  the  indulgence  offered 
to  him. 

Verdict  for  the  plaintiff. 

Scarlett  and  Pollock  for  the  plaintiff. 
Gumey  and  Chitty  for  the  defendant. 

{a)  4  East,  147* 


Parker  v.  Leigh. 

An,jcteptor  of  'J'HIS  was  an  action  by  the  indorsee  against  the 
dungeoumot  defendant  as  the  acceptor  of  a  bill  of  ex- 
ayiUhiiittdfof  change  for  300/.  drawn  by  G.  JVilliams,  on  the  de- 
oiTthepirtof   fondant,  payable  to  his  own  order. 

theholderof 

his  claim  opofi  hin,  uakif  k  be  cxpfcn,  ind  fb^ 

The 
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'  The  defence  was,  that  the  plaintiff  had  re-  1817. 
Bounced  his  claim  upon  the  billi  as  against  the 
defendant.  It  appeared,  that  the  plaintiff  having 
threatened  proceedings  against  the  defendant,  the 
9ldicitor  of  the  latter  applied  to  know  what  the 
amount  of  his  claim  was,  and  found  that  the  plain- 
tiff had  judgments  against  the  defendant,  on  war- 
lints  of  attorney,  to  the  amount  of  JOOl ;  and 
that  the  bill  in  question  was  included  in  an  account 
shewn  by  the  plaintifl^  but  that  the  plaintiff  said, 
tliat  as  to  the  sum  in  the  bill  for  3O0L,  he 
should  look  to  Williams  for  it ;  that  the  sum  of 
160^  was  due  upon  it ;  and  that  he  held  the  warrant 
of  attorney,  of  an  Iri^h  baronet,  for  the  amount ; 
and  that  he  wanted  no  more  from  the  defendant 
than  was  included  in  the  warrants  of  attorney.  The 
defendant's  solicitor  stated  also,  that  upon  the 
supposition  that  these  included  the  whole  of  the 
plaibtiff's  demand,  he  paid  the  amount,  which 
otherwise  he  should  not  have  done. 

Denman  for  the  defendant  contended,  that  un- 
der these  circumstances,  the  plaintiff  having  re- 
covered the  claim  on  the  bill,  and  the  amount  of 
the  demand  having  been  paid  upon  the  under- 
standing that  the  plaintiff  had  no  other  claim 
against  the  defendant,  he  was  not  entitled  to  re* 
cover  on  the  bill ;  and  he  cited  EUis  v.  QaMndo.  (a) 

Lord  £ll£nbobough.  -^  If  he  does  not  ex- 
]Mressly  renounce  all  claim  upon  the  security,  it 

'{a)  Dtoghs,  250.  la  theiMCe. 

Q  8  .Still 


280  CASES  AT  NISI  PRIUS, 

1817.      Still  remains  valid  in  point  of  law.    If  the  piirtjr 

-  were  to  forego  a  bill  in  equity  on  that  acGount,  it 

V.         would  be  a  good  consideration  for  a  renunciation 

Leigh,      of  part  of  bis  daim,  but  the  ground  of  renun-' 

ciation  must  be  distinctly  proved.    The  pkintiflr 

probably  might  suppose,  that  WiUiams  would  pay 

the  bill,  and  that  he  should  not  have  occasion  to 

call  upon  the  defendant.    I  am  of  opinion,  that  iik 

point  of  law,  the  circumstances  do  not  amount  to 

an  express   renunciation,    and  nothing  short  of 

that  will  be  sufficient  to  discharge  the  defendant 

irom  his  acceptance  of  the  bill. 

Marry att  contended,  that  the  plaintiff  was  entitled 
to  recover  the  whole  amount  of  the  bill ;  —  but. 

Lord  Ellenbobough  held,  that  he  was  not  en* 
titled  to  recover  more  than  the  sum  of  160/^ ;  whicb 
he  had  admitted  to  be  all  that  was  due  upon  the  bill. 

Verdict  accordingly. 

See  WalpoU  ▼.  Pultemjf  cited  Dougl.  236.    Blaei  v.  Pf#/f»  ib»  Hm^ 
waJ  V.  Duiutert  Dougl.  %$s*  M7*    Bayley  on  BiOt,  ^d  Ed.  919  aad 

the  cases  there  cited. 


Doe  on  the  Demise  of  Lowden  v.  Watson. 

A  defendant  in  'J'HIS  was  au  actiou  of  ejectment,  to  recover  the 
2*^iuu*paid  possession  of  a  house  in  St.  James's  SquarCf 

rent  to  the  which  the  Icssor  of  the  plaintiff  held  of  Wittiams^ 
pUbtiff,^a  ^^*  superior  landlord,  and  which  he  himself  had 
ihew  that  his    let  to  the  defendant   The  plaintiff  proved  that  the 

landlord,  pend- 
ing the  temif  told  hb  inteiett  in  the  prtraties. 

defendant 


Watson, 
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defendant  was  his  tenant,  and  had  received  notice       1817. 

to  quit  in  June  1816.  'Do.^Dem.' 

The  defendant  gave  in  evidence,  a  declaration     Lowden 
by  the  lessor  of  the  plaintiff  in  1815,  that  he  had 
sold  the  lease  to  one  Wak^ld ;  and  that  he  had 
assigned  it  to  him,  and  that  he  had  nothing  more 
*  to  do  with  it. 

• 

Topping  for  the  plaintiff  contended^  that  this 
was  not  sufficient ;  for  although  he  had  sold  the 
lease,  the  legal  estate,  unless  the  contrary  were 
shewn,  still  remained  in  him,  as  the  trustee  of 
JVak^ldf  and  that  the  tenant  could  not  dispute 
his  landlord's  title  ;  —  but. 

Lord  Ellenborough  was  of  opinion,  that  the 
language  of  the  party  which  was  to   be  taken 
most  strongly  against  himself,  shewed,  that  he  had  |  . 
transferred  hi^  property  in  the  lease ;  and  that  the  [  / 
defence  was  not  inconsistent  with  the  admission  of/ 
the  landlord's  title  by  the  defendant,  during  thes 


time  for  which  he  paid  rent. 

Topping  for  the  plaintiff. 
Gumey  for  the  defendant. 


Plaintiff  nonsuited. 


Q  4 
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1817.   .  Savage  v.  Aldrbn. 

Apromuwry  HTHIS  was  an  action  on  a  promissory  note^ 
note  U  made  j^ted  December  Jth,  181 7,  made  by  tlie  de> 

more  than  six     «,  ,i  .        i«*/v*/«i  n   ,rwv  r 

yean  ago,  and  lendant,  payable  to  the  plaintitf  for  the  sum  ot  lOOi. 
d^oi^  with  Pleas,  bankruptcy  and  the  statute  of  limitations, 
deimred  to         It  appeared  that  the  plaintiff  joined  with  three 
Ac  payee,  on    others  in  invinff  a  loint  and  several  promissory 

nuproducinga  ^^-m       i  /.    i     .1  t-  '   • 

certain  other  Bote  to  one  Mtus,  the  treasurer  of  a  buildmg  soctety, 
note  canceUed.  as  Surety  for  one  Norths'  who  had  become  entitled 
action  to  the  ^Y  1^*>  according  to  the  practice  of  the  society,  to 
payee  on  the  receive  an  advance  of  100/.  of  the  money  belonging 
cnieTon^re!^'  *^  *^®  Society  for  building.  The  note  in  question 
ceivmg  it  from  had  been  given  by  the  defendant,  in  order  to  in- 
and  is  n^bar-  ^^^^^^fy  the  plaintiff  against  the  security  given  for 
red  either  by  Novth^  and  was  enclosed  in  a  letter,  written  by  the 
^fJ^m  £  defendant,  to  Brookes,  a  banker,  to  the  following 

date,  or  by  the  efifect  :  — - 

c^Sk^or"*  "  Inclosed,  you  have  a  promissory  note  from 
the  maker,  "  L.  Aldren  to  GeoTgc  Savage,  which  is  intended 
which  mter-  "  as  a  scciirity  against  a  promissory  note  for  the 
the  date  of  the  "  ^^^^  sum  given  by  North,  and  three  sureties  to 
note  and  the  "  the  Secretary  of  the  building  society.  The  fen- 
Uwr  to  Ihe  *'  "  closed  note  is  not  to  be  delivered  to  Savage  till 
payee.  <<  he  is  obliged  to  pay  the  amount,-  or  he  shews  his 

"  note  to  you  cancelled.*' 

It  appeared  that  Savage  had,  by  pa3ang  small 
sums  at  a  time,  paid  the  amount  of  his  note  to  the 
building  society,  and  that  the  banker,  on  his  pro- 

S  ducing 
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ducing  the  note  cancelled^  had  given  up  the  de-       1817. 
fendant's  note  to  him  in  September  last.  ^  ^    ^ 

It  was  contended  on  the  part  of  the  defendant,  ^, 
first,  that  the  bankruptcy  and  certificate  of  the  de-  Aldmn. 
fendant  in  the  year  1808,  were  a  bar  to  the  pre- 
sent action  ;  but  that  2dly,  if  the  bankruptcy  was 
not  a  bar,  generally,  it  was  a  bar  to  all  that  had 
been  paid  by  Saoage  before  the  bankruptcy ;  and 
also  that  the  statute  of  limitations  was  a  bar  to  the 
action,  or,  at  least,  to  so  much  of  the  amount 
as  bad  been  paid  by  Savage  previous  to  the  last  six 
years. 

':  It  appeared^  upon  inquiry,  that  all  the  payments 
had  been  made  by  the  plaintiff  since  the  bank- 
ruptcy. 

Lord  Elxjbkborougb  was  of  opinion,  that  the 
promissory  note  and  letter  were  to  be  considered 
together  as  one  instrument,  and  that  the  cause  of 
action  did  not  accrue  until  the  time  when  the  - 
hanker  gave  up  the  note,  and  consequently,  that  no 
port  of  the  demand  was  barred,  either  by  the  certi- 
ficate or  the  statute  of  limitations. 

Verdict  for  the  plaintiff,  damages  103/. 

• 

Scarlett  and for  the  plaintiff. 

Tapping  for  the  defendant. 
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WedMsday,  ClARKE^  ExeCUtor  of  MUSGRAVE,  r.  FlG£&. 

Dec.  3* 

A  debtor  eze-   "^HIS  was  an  Ection  for  money  lent  by  the  plaiiN 

df^iSiii^r  ^^'^  testator,  and  upon  an  account  statecL 
hu  creditor  to  Plea,  the  general  issue,  and  that  the  cause  of  action 
confew  judg-     did  not  accrue  within  six  years. 

ment  for  the  *^ 

balance  of  ac  It  appeared  that  Musgrave  and  the  defendant 

c^M  then  had  had  considerable  dealings  together,  and  that  in 

them.   The  1810,  the  defendant  had  executed  a  warrant  of 

warrant  of  at-  attomey  to  Musgrooe,  to  confess  judgment  for  the 

•pedai^,"**' *  sum  of  200/L,  the  balance  of  account  which  was 

which  takes  then  due,  and  for  the  recovery  of  which,  this  action 

the  case  out  of  ^^^  u«^.,^k4. 

theitatuteof    was  brought 

limttadottt.  The  warrant  of  attomey  contained  a  defeazance 

on  the  payment  of  the  300/!>,  with  interest,  on  or 
before  the  31st  of  NovembeTf  ISll.  Musgrace 
died  in  1816;  and  it  was  admitted,  on  the  part  of  the 
plaintiff,  that  he  could  not  prove  any  acknowledg- 
ment of  the  debt  by  the  defendant  within  six  years; 
but  it  was  contended,  that  this  case  was  not  within 
the  statute  21  J.l.  c.  16.  s.  3.,  since  after  the  war- 
rant of  attomey  had  been  given,  the  action  was  not 
grounded  on  a  contract  without  specialty,  since,  al- 
though the  warrant  of  attomey  was  not  put  in  force» 
it  was  an  acknowledgment  of  the  debt  by  specialty*' 
Marry att  for  the  defendant,  contended,  that  the 
circumstance  of  the  defendant's  having  executed  this 
instrument,  did  not  take  the  case  out  of  the  statute. 
The  authority  was  merely  personal  to  Musgrave^ 

and 
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and  could  only  have  been  enforced  by  him  in  a 
personal  manner.  The  authority  died  with  him 
and  could  not  be  enforced  by  his  representatives. 
The  instrument  was  not  an  acknowledgment  of 
the  debt  under  seal,  which  could  be  declared  upon. 
The  plaintiff  had  declared  upon  an  account  stated, 
and  had  merely  used  the  warrant  of  attorney,  as  an 
acknowledgment  by  the  defendant,  and  not  as  the 
document  upon  which  the  action  was  founded. 
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1817. 

Clarke 

v. 

FlOBS. 


Abbott,  J.  — I  am  of  opinion,  that  the  action  is 
brought  on  a  contract  without  specialty.  The  war- 
rant of  attorney  could  not  have  been  declared  upon. 
I  think  that  it  is  not  an  instrument  of  specialty 
within  the  statute. 

Plaintiff  nonsuited* 

ScarJett  and  Courthope  for  the  plaintiff. 
Marryatt  for  the  defendant. 


Stone  v.  Whiting.  Thursday, 

Dec.  4. 

^HIS  was  an  action  of  assumpsit,  to  recover  rent  SembU.  An 

for  the  use  and  occupation  of  a  house  for  one  J$^a"i^^ 
half  year  ending  at  Michaelmas^  I8I7.  lord  and  a  te- 

The  defence  was,  that  on  the  20th  of  March,  the  J^*,^;^*^*^ 
defendant,  who  was  then  the  tenant  of  the  premises,  another  tenant 
had  let  them  to  a  person  of  the  name  of  Lockwood.  "^  ^  •"**- 

'^  •Utotedinhii 

place,  who  is  accordiagly  suhstttnted,  dctermiocs  the  tenancy  of  the  first  tenant. 

7  from 
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1817.  from  the  ensuing  Lady-day,  and  that  they  after- 
wards  went  to  Stone  to  inform  him  of  what  bad 
been  done,  when  he  agreed  to  take  Loch^ood  tx 
liis  tenant  from  that  time,  and  to  discharge  Whkmg 
from  further  liability  as  tenant* 

Reader^  for  the  plaintiff  contended,  that  the 
parol  discharge  was  insufficient  to  determine  the 
tenancy  of  the  defendant,  and  he  cited  the  case  of 
MoUet  V.  Brayne  (a)^  where  it  had  been  held  that 
a  mere  parol  discharge  of  the  tenant  by  the  Id&d- 
lord  was  insufficient  to  dissolve  the  tenancy,  since 
the  statute  of  frauds  (29  C  S*  c.  3.  s.  3.)  provides^ 
that  no  lease  or  term  of  years,  or  any  uncertain  in» 
terest  of  or  in  any  messuages,  lands,  tenements,  or 
hereditaments  shall  be  surrendered,  unless  by  deed 
or  note  in  writing,  or  by  act  and  operation  of  law } 
and  in  that  case.  Lord  EttsKBORouGH  had  held, 
that  the  tenancy  was  not  determined  merely  by  the 
landlord  giving  to  the  tenant  a  parol  licence  to  quit, 
and  by  his  quitting  accordingly. 

HoLROTD,  J.  —  The  statute  says,  that  the  sur- 
render shall  be  in  writing  or  by  operation  of  law. 
In  this  case  there  was  an  agreement  that  one  should 
be  substituted  for  the  other  as  tenant,  and  I  am  io« 
clined  to  think,  that  this  constituted  a  surrender  in 
law.  This  substitution  appears  to  me  to  distin^ 
guish  the  case  from  that  which  has  been  citedt  but 
I  will  save  the  point,  if  it  be  necessary. 

(a)  %  Camp.  toj. 

The 
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The  plaintiff  afterwards  went  into  evidence,  in 
order  to  contradict  the  case  of  the  defendant,  and 
tliere  being  conflicting  evidence,  his  Lordship  left 
it  to  the  jury  to  say,  whether  the  plaintiff  had 
asBsented  to  the  substitution  contended  for  by  the 
defendant,  (a) 

Reader  and  Rumbald  for  the  plaintiff. 
Gumejf  for  the  defendant. 

(a) See JSor  y.The Ardibiihop  ci  nis  y.  Mae  CuUougb,  OiLSq.  Cis. 

IVi^  6  East.  86.9  where  it  was  hel^  936.     %  Wits*  %6f   a;*  and  the 

Ite  the  mefe  canodling  of  a  Iea2  cases  dted  i  WQL  StuikL  ^6. 

it  oota  iurrender  cf  the  tenn  with*-  n.  q.    See  also  Wbitehead  v.  CHfi 

in  the  statute  ;  and  see  Betting  v.  foniy  5  Taunt.  518. 
Martiut  l  Camp.  318.      Magen* 


1817. 


Preston  v,  Jackson. 


^H  IS  was  an  action  upon  two  promissory  notes, 
the  former  of  which  (upon  which  alone  any  ques- 
tion arose)  was  dated  in  August^  1814,  and  was 
made  by  the  defendant  pajrable  to  Wyer^  and  by 
him  indorsed  to  the  plaintiff  for  the  payment  of 
99^17^*  ^d.  six  months  after  the  date. 

The  defence  as  to  this  note  was,  that  it  was 
tainted  with  usury.  Wyer^  the  payee  of  the  note, 
being  called  as  a  witness  for  the  defendant,  stated, 
that,  in  I8O7,  he  had  lent  the  defendant  the  sum 
of  100/.  for  which  he  was  to  receive  50/.  by  way  of 

interest, 


A  party  cannot 
recover  on  a 
new  instru- 
ment which 
operates  as  a 
security 'for 
any  usurious  in«* 
tei«st»although 
it  b  founded 
upon  a  new 
settlement  of 
the  account 
between  the 
borrower  and 
lender^  and  the 
original  securi- 
ties haTe  been 
cancelled. 
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interest,  and  took  his  bond  for  150/.:;  and  that  in 
1809»  he  advanced  another  hundred  upon  the  same 
terms ;  but  that  he  never  received  any  interest  tili 
August,  1814,  when  the  former  securities  were 
given  up,  and  the  account  was  settled,  and 
that  the  note  in  question  was  then  given  for  the 
interest. 


Topping  for  the  plaintiff  contended,  that  he  was, 
at  all  events,  entitled  to  recover  to  the  extent  of 
the  interest  really  due  upon  the  sums  advanced* 
and  that  although  the  original  securities  might  be 
void  as  being  tainted  with  usury,  here  a  subse- 
quent account  had  been  settled  between  tlie  par- 
ties and  a  new  security  given,  which  was  available 
for  the  interest  really  due,  and  he  cited  the  case  of 
Barnes  v.  Hedly  (a),  where  it  was  held,  that  after 
the  usurious  securities  had  been  destroyed,  a  pro- 
mise to  pay  the  principal  and  legal  interest  was 
binding. 

filoLROYD,  J.  —  Where  a  bond  or  promissory 
note  has  been  void  on  account  of  its  being  a  secu- 
rity for  usurious  interest,  a  subsequent  security  for 
no  more  than  the  principal  and  legal  interest  has 
been  held  to  be  binding ;  but  in  this  case,  the  note 
was  given  in  order  to  secure  the  usurious  interest, 
and  it  is  therefore  very  distinguishable  from  the 
case  which  has  been  referred  to,  there  the  engage- 


(a)  }  Taunt.  184. 


mcnt 


» 
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Blent  did  not  extend  to  do  more  than  a  court  of      1817. 
equity  would  have  compelled  him  do,  and  there  ^     "  v     "^ 
was  a  good  consideration  for  his  promise.  ^^^^ 

Verdict  for  the  plaintiff  on  the  other  note,     ^^acksom. 

Topping  and  Espinasse  for  the  plaintiff. 
Parke  for  the  defendant. 


Parkins  v.  Hawkshaw. 


XHIS  was  an  action  on  a  bond,  conditioned  for  on  nen  est 

the  payment  of  coals  to  be  delivered  by  the  /«^»«»  p^ead- 
plaintiff  to  one  Bencher.     Plea,  non  est  factum.       jt  j,^  J^l 
The  subscribing  witness  to  the  bond,  stated,  that  cient  to  prove 
he  saw  it  executed  by  a  person  who  was  intro-  bt*a^l^who 
duced  as  Hawkshaw^  and  he  gave  some  description  executed  in  the 
of  hli  person  ;  but  he  could  not  identify  him  with  ^^„f* 
the  defendant  in  the  present  action.  without  proof 

of  identity. 

HoLROTD,  J.,  deemed  evidence  as  to  identity  to  the  defendant's 
be  requisite,  and  he  cited  BtUler^s  Nisi  Prius,  I7I.  attorney  can- 
A  witness  was  then  called,  who  stated,  that  he  acted  mined  u'to 
as  agent  to  the  attorney  for  the  defendant,  and  it  cwnmunica- 

j  ,  •        1.  •  ^  •      ,  •  tions  with  the 

was  proposed  to  examme  bim  as  to  communications  defendant  on 

the  subject  of 
the  action  in  order  to  prove  his  identity.     Declarations  made  by  the  attorney  of  a  party 
ia  conyeriation  are  not  evidence  against  his  client. 

which 


,,„t-  ..AW  of  01"  _.„iAi>i 
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Rex  v.  Clarke.  *_ 

1817. 

HTHIS  was  an  indictment  against  the  defendant  The  proMcu- 
for  an  aasault  upon  Mrs.  Webb,  with  intent  to  ^*  ^^  *°  '**- 

.,  *^  dictmentforan 

comnut  a  rape.  awuhwith  in- 

Upon  the  cross-examination  of  the  prosecutrix,  ^^^  ^^  commit 
she  was  asked,  whether  she  had  not  been  sent  beeif^'ro^^- 
twice  to  the  House  qf  Correction,  upon  charges  of  "^'^  *■  ^® 

,       .  .    ,  /•  1.  4  1  cnmet  com- 

having  stolen  money  from  her  master  several  years  mitted  by  her 
affo.    She  admitted  that  she  had,  and  stated,  that  ^^^  y«» 
she  had  since  been  admitted  into  the  Refuge  for  aii«^^o4aceb 
ihe  Destitute,  and  had  remained  there  nearly  two  evidence  may 
years ;  and  that  she  had  on  going  away,  received  a  ^^  ^^^^ 
box  of  clothes  and  a  guinea,  as  a  reward  for  her  Her  character 
good  behaviour.  J^'|°^^  *^ 

On  the  part  of  the  prosecution,  the  superin-      -^ 

tendant  of  the  establishment,    called  the  Rqfuge  ^^^^^^ 
Jbr  the  Destitute,  was  called  and  examined  as  to  puint  </^' 
the  conduct  of  the  prosecutrix  while  she  remained  o"^g«>  and 
in  that  asylum,  and  as  to  the  practice  of  conferring  which  ^tea« 
rewards  for  good  conduct.  at  the  time  of 

making  the 
comphuntare 

Gumejf  for  the  defendant  objected,  that  evidence  evidence, 
of  the  witness's    good .  character  could    not  ^  ^^,fi|j„^^ 
adduced,  until  her  character  had  been  impeached  ho- statement 
by  evidence  aliunde,  and  that  the  cross-examination  ^  "^  «vi- 

i    ,  .  ,1  ,.  ,  dencetoprove 

of  the  prosecutnx  as  to  her  character,   did  not  the  truth  of  her 
warrant  the  admission  of  such  evidence.  statement. 

The  defendant  in  such  caae  may  impeach  her  character  for  chastity,  by  general,  but  not 
ttf  particular  evidence. 

VOL.  II.  R  '    Scarktt 
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Scarlett  for  the  prosecution  contended,  that  since 

the  witness  had  been  examined  as  to  particular 

v^       facts,  for  the  purpose  of  impeaching  her  character, 

Clarke,     j^g  jj^j  ^  right  to  call  witnesses  to  confirm  her, 

in  the  account  which  she  had  given  upon  her  crofis^. 

examination. 

HoLROYD,  J. — The  object  of  the  cross-examin- 
ation was  to  impeach  the  character  of  the  witness^ 
and  to  shew  that  she  was  not  credible.  It  is  shewn 
by  this  cross-examination  that  she  has  committed 
crimes.  A  witness  is  then  examined  as  to  her 
situation  and  conduct  since,  in  order  to  repel  the 
inference  which  might  be  drawn  from  her  former 
misconduct.  I  do  not  see  why  such  evidence  may  not 
be  let  in  for  the  purpose  of  removing  the  impeach- 
ment  of  her  character  upon  cross-examination,  as 
well  as  if  it  had  arisen  aliunde^  The  circumstances 
which  are  offered,  are  offered  with  a  view  to  shew 
that  the  witness  is  not  so  unworthy  of  credit  as 
she  might  have  been  considered  to  be,  if  these  cir- 
cumstances had  not  intervened.  It  appears  to 
me,  that  the  evidence  is  admissible* 


The  husband  of  the  prosecutrix  being  examined^ 
as  to  the  complaint  made  by  the  prosecutrix  to 
him  soon  afler  the  assault  had  tak^n  place* 

HoLROYD,  J.,  held,  that  the  fact  of  her  having 
made  the  complaint  was  evidence,  as  also  was  the 
description  of  her  state  and  appearance  at  the 

7  tfeie; 
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time ;  but  that  the  particulars  of  the  com- 
plaint were  not  evidence,  as  to  the  truth  of  her 
statement  v. 

Clarke. 


On  the,  part  of  the  defendant,  it  was  proposed 
to  call  witnesses,  for  the  purpose  of  impugning 
the  character  of  the  prosecutrix  for  chastity,  both 
j^nerally  and  particularly. 
•t  On  the  part  of  the  prosecution  it  was  objected, 
that  since  the  counsel  for  the  defendant  had  in  the 
course  of  cross-examining  the  prosecutrix  abstained 
fiom  any  questions  tending  to  impeach  h^r  cha- 
racter for  chastity,  he  could  not  now  go  into  evi- 
d^ioe  as  to  her  conduct  and  character  for  chastity, 
atthough  he  still  might  impeach  her  general  cha- 
racter for  veracity.  That  if  it  had  been  intended  to 
discredit  her  for  want  of  chastity,  the  question  ought 

fo^have  been  put  to  the  witness,  in  order  that  she 
might  have  an  opportunity  of  denying  or  of  ex- 
plainingthe  circumstances  alleged  against  her.  That 
it  would  be  most  dangerous  to  permit  witnesses  to 
be  called  to  prove  that  the  prosecutrix  was  a 
^oman  of  abandoned  character ;  no  question  on 
the  subject  having  previously  been  proposed,  since 
her  character  might  be  taken  away  by  general 
ey;idence,  without  giving  her  an  opportunity  of 
making  any  answer,  and  without  subjecting  the 
i^itnesses,  who  gave  such  general  evidence,  to  a 
prosecution  for  perjury,  since  they  coul4  not 
be  indicted  on  such  general  evidence. 

R   3  HOLROTD, 


£44  CASES  AT  NISI  PRIUS, 

^^^?«  HoLROYD,  J.  —  It  is  clear  that  no  evidence  can 

j^^       be  received  of  particular  facts,  and  such  evidence 
V.         could  not  have  been  received,  although  the  pro* 
Clarkb.     gecutrix  had  been    cross-examined  as   to    those 
facts,  because  her  answers  upon  those  facts  must 
have  been  taken  as  conclusive.    With  respect  to 
.    such  facts  the  case  is  clear.  Then,  with  respect  to 
general  evidence ;  such  evidence  it  has  been  held 
is  admissible  in  all  cases  where  character   is  in 
issue,  and  therefore  the  only  question  is,  whether 
the  oharacter  of  the  prosecutrix  is  kivolved  in  the 
present  issue.    In  the  case  of  an  indictment  for  a 
rape,  evidence  that  the  woman  had  a  bad  character 
previous    to    the    supposed    commission   of  the 
offence  is  admissible ;  but  the  defendant  cannot  go 
into  evidence  of  particular  facts.    This  is  the  law 
upon  an  indictment  for  a  rape,  and  I  am  of  opi- 
nion, that  the  same  principles  apply  to  the  case  of 
an  indictment  for  an  assault  with  intent  to  commit 
a  rape. 

General  evidence  was  accordingly  admitted. 
The  defendant  was  found  guilty. 

Scarlett  and  — —  for  the  prosecution. 
Oumetf  for  the  defendant. 
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Rex  v.  Wegener.  isn. 

'J'HIS  was  an  indictment  against  the  defendant,  An  indictment 
for  ¥rriting,  sending,  and  publishing  a  libel  on  for  a  libel  re- 
Mr.  C,  a  soUcitor  of  eminence.  ?f"^^  ""^ 

the  protecutof 

The  first  count  alleged,  that  the  libel  was  sent  in  his  pro- 
to  Mr.  C    The  second  count  aUeired  a  publication  ^^?^  *•  *^ 

soUcitoTy  and 

generally,  but  both  counts  alleged,  that  the  Ubel  which  has 
was  written  of  and  concemins?  the  said  W.  C,  with  ^  •***^  ^ 

..^^..  •■■•"■  •  !••      the  prosecutor 

mtent  to  injure,  prejudice,  and  aggneve  him  m  only,  ought  to 
his  profession  of  solicitor.  ^  aUeged  to 

have  been  sent 
with  intent  to 

Abbott,  J.,    when  the  case  was  about  to  be  provoke  and 
opened  by  the   counsel  for  the  prosecution,  in-  !J^uta'to 
timated  that  the  indictment  drawn  in  this  form  a  breach  of  the 
could  not  be  supported  ;  the  intention  on  the  part  J^^  ^f^ 
of  the  defendant  in  sending  the  letter  to  the  prose-  alleged  with 
cutor,  should  have  been  alleged,  as  an  intention  to  ^^^^  *^  "*{"* 

11  1^1.  11    the  prosecutor 

provoke  the  prosecutor,  and  to  excite  him  to  break  in  his  prai. 
the  peace ;  and  that  where  a  letter  containing  the  ^•••^^"^ 
libel  is  sent  to  the  wife,  it  ought  to  be  alleged  as 
sent  with  intent  to  disturb  the  domestic  harmony  of 
the  parties.  It  could  not  here  be  contended,  that 
the  sending  this  letter  to  the  prosecutor  could  have 
the  effect  of  disparaging  him  as  a  professional  man 
in  the  eyes  of  the  world,  who  knew  nothing  of 
the  publication. 

Topping  for  the  prosecution,  submitted,  that  as 
the  objection  appeared  on  the  record,  the  trial 
diould  proceed ;  but  — 

R  3  ABBOTTt 
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1817.  Abbott,  J.,  said,  that  the  objection  would  not 

^  appear  upon  the  record,  since  the  second  oomt 

V.         alleged  a  publication  generally,  and  that  if  the 

Wegener,    prosecutor  proceeded  on  the  first  count,  he  must 

leave  it  to  the  jury  to  say,  whether  the  defendant 

intended  to  injure  the  reputation  of  the  prosecutor 

with  the  world  at  large,  who  knew  nothing  of 

the  libel,  the  publication  being  confined  to  the 

prosecutor. 

The  defendant  was  acquitted. 

m 

Topping  and  V.  Lowes  for  the  prosecution. 
Reader  for  the  defendant. 


Neck  v.  Dougan. 

1 

An  order  for    ''JpHIS  was  an  actiou  of  trover,  brought  by  the 
!!!!u?T!!!!!!l!^^        plaintiff,  to  recover  the  value  of  a  seaman's 

pnze  money,  '■ 

under  the  tu-  Order  for  prize  money. 

^'//]^j;;3;        The  plaintiff  was  a   navy  agent,  and  the  de- 

vrherethe  feudaut  was  also  a  navy  agent,  and  acted  for  the. 

certaicate  distribution  of  prize  mon6y  to  the  crew  of  the  ia- 

required  by  .    , 

the  sutute  cedosmoTi.  The  plaintiff  claiming,  as  the  assignee 
is  signed         of  an  Order  for  ptize-money  due  to  a  seaman  of 

in  bUnki  by.,  /.«  i:ii  i  i^ 

the  oflficers  of  ^^c  name  ot  Stevens^  had  sent  the  order  to  the  oe* 
thediipon      fendaut  for  payment,   and  he  now  charged  the 

board  of  which  *    "^  .  *=' 

the  seaman  is  serving,  and  the  date  is  inserted  at  a  subsequent  period  is  irregutaiv  And 
jembUf  damages  cannot  be  recovered  for  the  detention  of  such  an  order,  by  dA  assignee^ 
for  a  valuable  consideration,  who  describes  it  Jn  the  declaration,  as  an  order  for  the  pa|^ 
ment  of  money. 

defendant 
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defendant  with  having  retained  this  order,  refusing       isi?. 
either  to  return  it,  or  to  pay  the  amount.  ^       v     -' 

In  the  declaration,  the  order  was  described  as  a  Dougak. 
certain  order  duly  made,  by  one  WilUam  Stevens^ 
late  a  seaman  on  board  His  Majesty's  ship  Niger y 
in  order  to  enable  him  to  receive  certain  prize 
money.  It  was  also  described  as  an  order  for  the 
payment  of  money  generally. 

The  order  purported  to  have  been  signed  by 
two  officers  on  board  the  Niger^  according  to  the 
provisions  of  the  statute  49  G.  S.  c.  123.  s.  13.,  and 
was  framed  according  to  the  directions  of  that 
statute,  and  Stevens^s  signature  was  proved ;  and 
it  was  also  in  evidence,  that  the  plaintiff  had 
given  a  valuable  consideration  for  it.  The  de- 
tention of  the  instrument  by  the  defendant  was 
also  praved. 

Topping  for  the  defendant  contended,  that  it 
was  incumbent  on  the  plaintiff  to  go  further,  and 
prove,  that  the  certificate,  according  to  the  pro- 
visions of  the  statute  49  G.  3.  c.  123.  s.  13.  had 
been  signed  by  the  captain  or  commanding  officer 
on  board,  and  one  other  officer  on  board  the 
»hip  in  which  Stevens  who  made  the  order  was 
serving  at  the  time  when  the  order  was  made. 

For  the  plaintiff  it  was  contended,  that  this  ad- 
ditional proof  was  unnecessary,  since  the  instru- 
ment itself  purported  to  have  been  signed  accord- 
ing to  the  prescriptions  of  the  statute,  and  had 
been  signed  by  Stevens^  who  received  a  valuable 
consideration  for  it  from  the  plaintiff.    That  as 

R  4  against 
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1817.      against  a  wrong-doer  prima  facte  evidence  of  the 
^' '    V       ^  validity  of  the  instrument  was  sufficient^  and  that 
^■^       it  was  for  the  defendant  to  shew,  that  he  had  a 
DouGAN.    good  reason  for  detaining  it. 

Abbott,  J.,  said,  that  he  would  save  the  pointy 
in  order  to  avoid  putting  the  parties  to  expence. 

The  certificate  at  the  foot  of  the  order,  pur- 
ported  to  have  been  signed  by  Bishop  and  Framk^^ 
lin,  the  first  as  commanding  officer,  and  the  8e« 
cond  as  a  commissioned  officer  on  board  the 
Niger^  in  which  ship  Stevens  was  serving  as  a 
mate,  when  the  order  in  question  was  made.  Upon 
examination,  it  turned  out,  that  Bishop  had  been 
superseded  by  an  officer  of  the  name  of  Thack-^ 
stonef  at  the  time  when  the  order  bore  date,  and 
that  if  the  order  had  been  signed  by  Franklin  at 
all,  it  had  been  signed  in  blank  and  at  a  different 
time. 

Scarlett  contended,  that  a  signature  in  blank 
was  sufficient ;  the  statute  did  not  require  that  the 
certificate  should  be  signed  at  the  date  of  the 
order,  and  if  a  certificate  could  not  be  signed  in 
blank,  a  great  inconvenience  might  arise,  since 
the  officers  might  be  dispersed,  and  the  party 
might  not  be  able  to  get  his  order  signed  at  all ; 
— but, 

Abbott,  J.  observed,  that  the  act  had  made 
many  special  provisions  for  obviating  all  difficul- 
ties of  that  nature.    The  act  directed,  that  the 

last 
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last  order  made  should  be  taken  to  be.  the  valid       181?. 
order ;  but  if  the  date  could  be  inserted  after-  -^ 

wards,  it  would  be  impossible  to  know  which  of         «. 
two  orders  was  valid.     Such  an  order  could  not    Dougan. 
be  within  the  meaning  of  the  statute,  and  since 
the  order  was  irregular,  it  was  not  such  an  order 
as  was  stated  in  the  declaration,  which  imported 
a  valid  order. 

Scarlett  contended,  that  the  plaintiff  was  at  all 
events  entitled  to  recover  the  paper  on  which  the 
order  was  written  j  —  but, 

Abbott,  J.,  held,  that  since  the  instrument  was 
in  every  court  described  as  an  order,  the  plaintiff 
could  not  recover  any  thing. 

Plaintiff  nonsuited. 

Scarlett  and  Reader  for  the  plaintiff. 

Toppingy  Gumey^  and  Richardson  for  the  de- 
fendant. 

See  Rix  V.  MoffatU  Leach.  483. 3d  Ed.  Rex  y,  M^Intosbt  East.  P. 
C.  965 .  Rtx  V.  Rutbwortbf  supra^  vol.  ir  p.  396. 


Rex  v.  Metcalf. 

^HIS  was  a  Scire  Facias  brought  to  repeal   a  A  bnuh  differ- 
patent  obtained  by  the  defendant  for  the  ma-  *"«  ^"^^  *   . 

*-  "^  commoQOfiem 

no  other  respect  than  in  the  circumttance  that  the  hairs  or  brivdes  are  purpoedy  made 
•f  unequal  lengiths,  is  improperly  described  in  a  patent  for  a  new  invention  as  a  tapering 
brush. 

4  nufacture 
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1817.       nufacture  of  hair  brushes,  which  were  described  U> 
^^       be  tapering  brashes. 

V.  It  appeared,  from   the  specification,  that  the 

Metcalp.  mode  of  manufacturing  the  patent  brushes  "dif- 
fered from  the  common  mode,  chiefly  in  this  re- 
spect, that  the  specification  directed^  that  tlie 
hairs  or  bristles  were  to  be  taken  of  the  length 
of  an  inch  and  a  quarter,  and  before  their  insertion 
in  the  holes  in  the  stock  of  the  brush,  were  to  be 
mixed  up  together ;  so  that  when  they  were  cd- 
lected  and  drawn  through  the  holes,  and  secured 
by  a  brass  wire,  the  bristles  would  be  of  unequal 
lengths,  whereas,  according  to  the  usual  mode, 
the  bristles  were  to  be  inserted  in  the  stock,  so 
as  to  be  as  nearly  of  the  same  length  as  possible, 
and  were  afterwards  cut  down,  so  as  to  be  of 
the  same  length. 

Lord  Ellenborough.  —  Tapering  means,  gra- 
dually converging  to  a  point.  According  to  the 
specification,  the  bristles  would  be  of  unequal 
length,  but  there  would  be  no  tapering  to  a  point, 
which  the  description  assumes. 

Scarlett  for  the  defendant  stated,  that  by  com- 
pressing the  bristles  in  each  tufl  of  hairs,  the  eflfect 
would  be,  to  make  them  converge  to  a  point ;  and 
he  suggested,  that  the  brushes  were  known  by 
this  description  in  the  trade. 

Lord  Ellenborough.  —  If  the  word  tapering 
be  used  in  its  general  sense,  the  description  is 

defective  j 
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defective;  there  is  no  conveiging  to  a  point.     If      1817. 
the  term  has  had  a  different  meaning  annexed  to  '     j.- 
it  by  the  usage  of  tradei  it  may  be  received  in  its         v. 
perverted  sense.  At  present,  however,  I  cannot  hold    Mktcalf* 
out  any  prospect  that  the  difficulty  arising  from 
the  grammatical  consideration  can  be  removed. 

After  some  further  evidence  had  been  gone  into 
which  did  not  remove  the  difficulty^  Lord  I^Ben* 
borough  advised  the  jury  to  find,  that  it  was  not 
a  taperingj  but  only  an  unequal  brush. 

Verdict  for  the  Crown. 

Gumey  and  Chitty  for  the  Crown. 
Scarlett  for  the  defendant. 


In  the  ensuing  term  a  motion  was  made  by 
the  defendant  for  a  new  trial,  but  the  fourt  re- 
fused a  rule  nisi^  upon  the  ground  of  the  objection 
made  at  the  trial. 


Thorogood  v.  Clarke. 

nPHIS  was  an   action   by  the  indorsee  against  The  drawer  of 

the  acceptor  of  a  bill  of  exchange,  dated  29th  *  ^^  payable 
of  July  1815,  drawn  by  Powys  on  the  defendant,  order,  after  the 
for  the  sum  of  40/.,   payable  two  months  after  Mib«comcs 

"^  due,  settles 

with  the  acceptor,  and  gives  him  a  receipt  in  fiill  of  all  demands.  The  drawer  being  af- 
terwards in  possession  of  the  dishonoured  bill,  an  indonee  from  the  drawer  cannot  maintain 
an  action  against  the  acceptor. 

date, 
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1817.       date,  to  the  order  of  the  drawer,  and  by  him  in^ 
^-„     -  dorsed  to  the  plaintiff. 

V.  Upon  the  evidence  for  the  defendant,  it  ap- 

Clarke.  peared,  that  when  the  bill  became  due,  it  was  in 
the  hands  of  Cripps  and  Co.  the  bankers^of  PawfS  f 
and  that  on  the  26th  of  October^  some  time  after 
the  bill  had  been  due,  Fowys  gave  the  defendant^ 
after  a  settlement  of  the  accounts  between  them, 
a  receipt  in  full  of  all  demands ;  and  that  after 
this,  the  bill  was  in  FoiDy^  hands,  for  several 
months  after  having  been  refused  payment. 

Peake  for  the  plaintiff  insisted,  that  this  was  not 
a  sufficient  answer,  since  it  was  not  shewn  that  the 
bill  had  been  indorsed  to  the  plaintiff  after  it 
became  due ;  —  but. 

Lord  Ellenborough  held,  that  since  Powys,  who 
the  26th  of  October^  gave  a  receipt  in  full  of  aU 
demands,  could  not  have  sued  upon  the  bill, 
which  was  due  on  the  2d  of  October^  the  plaintiff 
could  derive  no  title  from  him. 

Verdict  for  the  defendants 

Peake  for  the  plaintiff. 
Gumey  for  the  defendant. 


\\j 
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Macbrid£  v.  Woodeuffe.  1817. 

T^HIS  was  an  action  by  the  indorsee  of  a  bill  In  an  action 

of  exchange,  dated  ionrfon.  May  the  4th,  1 8 17,  i^JSL^thH^ 
drawn  by  Henry  Brian^   on   the   defendant,  for  ceptor  of  a 
the  sum   of  18?/.  6^.  Srf.,    payable  five  months  ^J^^^^^^^J^^ 
after  date,   to  the    order  of  the  drawer.      The  declaration 
bill  was    directed    to    William   Woodruffe.  Esq.,  *J*«8^*n 

■*      acceptance, 

Sloane-Streetj  Chelsea^  and  had  been  specially  ac-  and  an  ap- 
cepted  by  the  defendant,  payable  at  No.  32,  Castle-  po^n^ment  by 
Street^   HolborUj   and  had  been  indorsed  by   the  paytt^^par-^ 
drawer  to  Senate^  and  by  Senate  to  the  plaintiff.       ticuiar  place. 
The  first  count  of  the  declaration  sdleged  the  topay^^wd^ 
acceptance  by  the  defendant,   and   then  alleged  ing  to  the  tenor 
that  he  then  and  there  appointed  the  said  sum  of  ^e  acce^ance 
money  in  the  said  bill  of  exchange,  specified  to  be  ^^^  «  vpeci^i 
paid  at  No.  32,  Castle  Street,  Holbom,  and  after-  ^.^"^^TthT* 
wards  alleged  a  promise  by  the  defendant  to  pay  ac-  aUegation  of 
cording  to  the  tenor  and  effect  of  his  acceptance,  ^*  P'^^cn*. 

,         tit  n  ment,  may  bt 

and  also  alleged  a  presentment  for  payment.  rejected  as 

The  second  count  did  not  allege  a  special  pre-  »"T>i*»«>««- 
sentment,  but  was  so  defective,  that  it  was  useless. 

Scarlett  for  the  defendant  insisted,  that  it  was 
incumbent  upon  the  plaintiff  to  prove  the  present- 
ment as  alleged,  although  the  allegation  itself  was 
unnecessary,  and  he  referred  to  the  case  of  Exon 
y.  Russell (^d)  ;  and  he  contended,  that  since  the 

(a)  4  M.  8cS.  SOS* 

promise 
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1817.       promise  to  pay  was  alleged  as  a  protnise  to  pay  ac« 
Macbride    cording  to  the  acceptance,  thete  could  be  no  breach 
of  the  promise,  without  a  presentment  and  8ub« 


WoODRUFFEi 


sequent  omission  to  pay, 


Lord  Ellenborouoh.  —  At  present,  I  am  of 
opinion,  that  this  is  an  immaterial  allegatioix^ 
The  promise  is,  to  p&y  according  to  the  tenor  and 
effect  of  the  acceptance,  and  the  acceptance  being 
general,  the  allegation  of  presentment  was  un- 
necessary.    I  will  take  a  note  of  the  objection,  (a) 

The  cause  was  afterwards  referred. 

Topping,  and  Espinasse  for  the  plaintiff. 
Scarlett  for  the  defendant. 


(a)  In   the  case   of  Exon   v. 
Kusseli  4  M.  &  S.  505.  tke  promis- 
sory note  was  alleged  to  have  been 
made  payable  at  a  particular  place, 
when  in  fact,  the  note  was  not  so 
payable,   the  address  at  the  foot 
of  the  note  being  a  mere  memo- 
randum.  And  the  Court  held,  that 
the  variance  was  fatal.     That  ob- 
jection  does   not   apply  to  in  the 
above  case,  since  in  fact,  the  de- 
fendant di4  appoint  the  sum  to  be 
paid  at  a  particular  place.     The 
subsequent  promise  to  pay  accord- 
ing to  the  tenor  and  effect  of  the 
acceptance,     does    not    seem     to 
amount  to  more  than  a  promise  to 
pay,  according  to  the  legal  effect  of 


the  acceptance  as  previously  stated, 
and  in  legal  effect,  it  was  a  ^eral 
acceptance.  The  allegation  tfierefore 
of  a  special  presentment,  seems  ta 
be  mere  surplusage ;    it  amounted 
to  no  misdescription  of  the  bill  iMf, 
and  was  not  rendered  necesi^  by 
the  previous  allegation  of  the  de- 
fendant'l  atceptance  of  the  bill,  for 
according  to   that  allegatioii» '  t]ie 
place  of  payment  was  no  pSi  of 
the   original  biil»  but  a  mere  di- 
rection for  the  convenience  of  the 
acceptor,  according  to  the  cases  of 
Saundenon  v.  JudgCf  %  H.  B.  509, 
Fcnton  v.  Goundaj^  13  East^  4^94 
Saundenon   v.   Bowejf  14    E^tU 
500. 
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MuNN  &.  Baker  and  Another.  1817. 

TTHIS  was  an  action  against  the  defendants  for  A  carrier  who 
negligence  as  carriers,  in  losing  a  parcel.  ^^J^Umit- 

It  appeared,  that  large  printed  notices  had  been  ing  hit  rtspon- 
stuck  up  in  the  defendants*  counting-house  and  JJ^^^J,  "^jj^j^ 
warehouse  at  the  wharf,  announcing  that  the  pro^  which  is  least 
prietors  would  not  be  accountable  for  any  article,  ^^J^  *^ 
unless  entered  in  the  books  by  the  book-keeper, 
who  should  give  a  receipt  to  the  porter  or  other 
person  entrusted  with  the  delivery  of  the  goods  at 
the  warehouse,  which  receipt  should  be  deemed 
such  a  general  acceptance  of  the  goods  as  in  case  of 
loss,  should  subject  the  proprietor  to  pay  51.  if  the 
goods  weighed  more  than  twenty-eight  pounds,  and 
if  less  than  twenty-eight  pounds  to  twenty-five 
shillings,  and  not  more,  &c.     It  was  also  proposed, 
to  prove  that  a  similar  notice  of  limitation  had  been 
published  in  the  Gazette  ;  but  — 

Lord  Ellenborough  was  of  opinion,  that  this 
evidence  could  not  be  received,  without  proof  of 
tH9f plaintiiTs  having  read  the  Gazette ;  since  he 
migot  be  expected  to  look  into  the  Gazette  for 
notices  of  the  dissolution  of  partnerships,  but  not 
for  notices  by  carriers,  of  the  limitation  of  their 
responsibility. 

It  appeared,  that  when  the  goods  were  delivered, 
a  small  paper  containing  a  notice  without  any 
such  limitation,  as  was  contained  in  the  large  one, 

had 


\  - 


256  CASES  AT  NISI  PRIUS, 

1817.       had  been  given  to  the  person  who  delivered  the 
^-]jv— '  parcel  j  and  - 


V. 


?^^^\  Lord  Ellenborouoh  was  of  opinion,  that  by 
*  the  delivery  of  a  notice  without  the  limitation,  the 
defendants  had  nullified  the  notice  which  contained 
the  limitation ;  having  given  two  notices,  they  were 
bound  by  that  which  was  least  beneficial  to  them- 
selves. 

Verdict  for  the  plaintiff  for  the  full  amount. 

Topping  and  Merewether  for  the  plaintiff. 
Marryatt  for  the  defendants. 


Spain  v.  Arnott. 


If  a  servant      ^HIS  was  an  actiou  brought  by  the  plaintiff  to 
t^r^^  to         recover  wages  for  his  service  from  Michaelmas 

obey  his  tO  Jubf. 

S^^s"*      The  plaintiffwas  a  yearly  servant  to  the  defenc(|pt 


isted 


justified  in       who  was  a  farmer.    The  plaintiff  usually  breakfasted 
^;i"^^       at  five  o'clock  in  the  morning,  and  dined  at  two.' 

him  before  the   ^  ,  .  i         i      , 

end  of  the       One  day  the  master  ordered  the  servatrt  to  go 
year,  and  the    ^jjjj  ^[jg  horscs  to  the  Afflfr^A  which  was  a  mile  off 
recover  any      before   dinner,    dinner  being    then   ready.     The* 
wages.  pldntiff  said,  that  he  had  done  his  due,  and  would 

not  go  till  he  had  had  his  dinner ;  the  defendant 
told  him  to  go  about  his  business,  and  the  plaintiff 

went 
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went  accordingly,  without  offering  any  submission,      18^7. 
or  to  obey  his  master's  orders. 

On  the  part  of  the  defendant,  it  was  contended, 
that  the  action  was  not  maintainable,  since  the 
ccmtract  was  a  year's  service  in  husbandry,  which 
had  not  been  performed. 

Scarlettf  for  the  plaintiff,  contended,  that  if  the 
master  had  had  any  reason  to  complain  of  the  con- 
duct of  the  servant^  he  ought  to  have  complained  to 
a  magistrate  for  relief.  That  the  master  could  not 
by  turning  the  servant  away  before  the  completion 
(^  the  year  dissolve  the  contract  and  bereave  him 
of  his  wages ;  it  would  be  exceedingly  hard  if  he 
could,  for  then,  he  might  put  an  end  to  the  con- 
tract on  the  very  last  day. 

Lord  Ellenborough.  -—  If  the  contract  be  for  a 
year's  service,  the  year  must  be  completed,  before 
the  servant  is  entitled  to  be  paid. 

If  the  plaintiff  persisted  in  refusing  to  obey  his 
master's  orders,  I  think  he  was  warranted  in  turn- 
ing him  away.  He  might  have  obtained  relief  by 
applying  to  a  magistrate ;  but  he  was  not  bound  to 
pursue  that  course,  the  relation  between  master 
and  servant,  and  the  laws  by  which  that  re- 
lation is  regulated,  existed  long  before  the  statute. 
Iliere  is  no  contract  between  the  parties,  except 
that  which  the  law  makes  for  them,  and  it  may  be 
liard  upon  the  servant,  but  it  would  he  exceed- 
ingly inconvenient  if  the  servant  were  to  be  per- 

yoL.  II.  s  mitted 
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Spain 
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mitted  to  set  himself  up  to  control  his  mastei'  in 
his  domestic  regulations,  such  asi  the  time  of  din- 
ner. After  a  refusal  on  the  part  of  the  servant  to 
perform  his  work,  the  master  is  not  bound  to  keep 
him  on  as  a  burthensome  and  useless  servant  to  the 
end  of  the  yean  In  the  present  instance  it  might 
be  very  inconvenient  for  the  master  to  change 
the  hour  of  dinner ;  the  question  really  comes 
to  this,  whether  the  master  or  the  servant  is  to 
have  the  superior  authority. 

A  juror  was  afterwards  withdrawn  by  consent. 

Scarlett  and  E.  Lowes  for  the  plaintiff. 
BoUand  for  the  defendant. 


TueKlay, 
Jin.  X3* 

The  opinion  of 
one  conversant 
in  the  business 
of  insurance^  as 
a  matter  of 
jodgmentywhe- 
ther  the  com- 
munication of 
particular  facts 
would  have 
enhanced  the 
premium  is  ad- 
missible evi- 
dence ;  but  he 
cannot  be 
atked  what  he 


Berthon  and  Another  v.  Louohmam. 

nrmS  was  an  action  on  a  policy  of  insurance, 
on  two-thirds  of  the  vessel,  Madre  de  Dios 
valued  at  20002.,  and  upon  goods  valued  at  1500/1 
from  Pcmambuco  to  St.  Michaers. 

The  vessel  had  sailed  hom  St.MichaeVs  on  herout- 
ward  voyage  in  May^  1811,  and  there  was  evidence 
to  shew  the  probability  that  VasconceUos^  the  owner, 
who  resided  at  St.  Michaers,  knew  that  the  ship  had 
sailed  from  Pemambuco  on  her  homeward  voyage 
on  the  3d  of  September,  1811.    The  loss  took  place 

himself  would  have  done  in  the  particular  case, 

on 
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tin  the  5th  of  September.  The  letter  containing  the       1817. 
instructions  to  effect  the  insurance,    was  dated  ^  „    ^        * 
December  ISth,  18  IS,  arrived  in  London  on  the  and  Another 
29th  of  January  f  and  the  insurance  was  effected  on         v. 
the  3d  of  March.  Louohman. 

The  defence  was,  that  the  ship  at  the  time  when 
the  directions  were  given  for  the  insurance,  was 
to  be  considered  as  a  missing  ship,  and  that  in- 
formation material  for  the  guidance  of  the  insurer 
had  been  withheld,  the  insurance  having  been  ef- 
fected as  upon  an  ordinary  risk.  The  letter,  upon 
the  ground  of  which  the  insurance  had  been  effect* 
ed,  having  been  put  into  the  hands  of  a  witness 
for  the  defendant,  who  was  conversant  with  the  sub- 
ject of  insurance,  he  was  asked  whether  the  know- 
ledge of  the  facts  above  stated,  would  not  have 
made  a  difference  as  to  the  terms  of  the  insur- 
ance.    The  question  was  objected  to. 

'  HouiOTD,  J. -^Whether  particular  facts,  if  dis- 
closed to  an  underwriter  would,  in  the  opinion  of 
the  witness  as  a  matter  of  judgment,  make  a  dit- 
fierence  as  to  the  amount  of  the  premium,  is,  I 
thin]^  admissible  evidence.  The  premium  has  all 
along  been  considered  as  calculated  upon  an  ordi- 
nary risk,  and  the  question  is  not  what  the  private 
pinion  of  the  individual  may  be,  as  to  the  probatble 
course  of  his  conduct  in  a  particular  case,  but 
what  in  his  judgment  the  general  opinion  would 
be  amongst  those  conversant  with  such  matters. 
Whether  the  jury  do  or  do  not  possess  any 
knowledge  or  information  on  the  subject,    can 

s  3  ^  make 
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1817*       make  no  difference  as  to  the  reception  of  tiiv 
^  „    ^  evidence.' 

and  Another  The  plaintiff  afterwards  had  a  verdicL 

LouGHMAN.       Topping,   Scarlett,    and    Bkliardson,    for   the 

plaintiff. 

Marrjfottf  Gumey^  and  CampbeU,  for  the  dd> 
fendant. 


CoHEK  V.  Templab  and  Another. 

h  C^d'ui  T^^*^  ^^  ^^  *^^*^  ^^  special  assumpsit, 
a  commission  The  gist  of  the  Complaint  against  the  d^end^ 

^SlTi^  ants  was,  that  th6  plaintiff  having  obtained  judg- 
ceedingsun-  ment  against  one  Jones  fo^  a  debt  of  1180/1,  and 
dcr  it,  18  en-     hg  having  beeft  declared  a  bankrupt,  the  plaititaff 

titledtoluYC  _    •         ?  .       1    /•      ,    '  .  .         1       -r       \  ^^ 

them  produced  employed  the  defendants  to  petition  the  Lord  Chan- 
in  a  collateral  cellor  to  pctmit  the  plaintiff  to  prove  und^r  the 
^^^^*  comolission,  and  thai  the  Chancellor  had  direct^ 

aft  issue  to  try  ^sfhether  the  plaintiff  was  a  treditof 
or  not,  and  that  the  defendants,  instead  of  acting 
Upon  this  order,  had  taken  Jones  in  executittfi, 
in  consequence  of  which  the  petition  was  fillit-^ 
les^t 

Mt.  Knight,  the  sblicitoi:  to  th^  assighees  Utldet* 
the  pommission  s^ainst  Jones,  having  been  sub- 
poenaed to  produce  the  commission,  submitted  it  to 
the  Court,  whether  the  assignees  wer6  bound  to 
produce  the  proceedings. 

Tojpping 
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Topping  contended  that  they  were,  since  the       ]8)7. 
plaintiff  had  an  interest  in  the  commission,  and  —    ^       »      -^ 

COHKN 

HoLBOTD,  J.,  was  of  opinion  that  the  proceed-    Tbmplar 
ings  ought  to  be  produced  ^""^  Another. 

The  plaintiff  afterwards  offered  to  give  secondary 
evidence  of  the  petition  to  the  Lord  Chancellor ; 
but  being  unable  to  prove  that  any  search  had 
been  made  for  the  original,  the  plaintiff  was  non- 
suited. 

Topping  and  Chitty  for  the  plaintiff. 
Scarlett  and  Gumey  for  the  defendants. 


Crowley  v.  Impey  and  Others. 

<npUIS  was  an  action  for  an  assault  and  false  irn*  Commiasionm 
prisonment  against  the  three  defendants,  who  o^^^^nipt 

*  .     .      *^  ,  .     .  /•  1^      1      make  a  warrant 

were  commissioners  under  a  commission  of  bank-  forthecommiu 
nipt  against  the  plaintiff.  ^^^  ^  * 

Kmn  •!  i»  *  1       bankrupt  fw 

The  action  was  brought  m  order  to  try  the  refusing  to  be 
validity  of  the  commission.    The  plaintiff  had  been  wwnnned,  the 
committed  under  a  warrant  from  the  commissioners  t^' 
for  not  passing  his  examination  on  the  18th  of  June,  confined  in  the 
1816.  But  it  appeared  that  he  had  been  in  custody  undo- prewms 
in  the  King^s-Bench  prison,  from  the  I6th  of  April  process, 

(jembU)  the 
issuing  of  the  warrant  by  the  commiasioners  does  not  amount  to  an  imprisonment  by  them, 
txU'the  warrant  is  in  some  way  operative  to  the  detention  of  the  party  independently  of 
..the  other  ptpcea.      Bat  if  the  warpitt  operate  to  the  coi^inement  of  theptrty  wkhin 
nanrower  bounds^  it  it  an  imprisonmenfby  the  commiasionerB. 

s  3  ^preceding, 
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preceding,  under  process  of  contempt  and  up<m  an 
action ;  and  that  the  processes  were  still  ia  fonoe  at 
the  time  of  the  commitment  under  the  warrant. 
The  warrant  was  produced  by  the  Marshal's  derk 
as  a  subsisting  warrant. 

Scarlett  for  the  defendants,  contended,  that  Uiis 
was  not  evidence  of  any  trespass  or  imprisonment 
by  the  defendants,  since,  the  plaintiff  was  in  cus- 
tody  under  other  process,  and  could  not  be  con- 
sidered as  in  custody  under  the  warrant  until  it 
had  operated  in  some  way  or  other  to  his  impri- 
sonment. 


Gwmey  for  the  plaintiff  insisted  that  this  was  an 
imprisonment,  the  directions  of  the  warrant  were 
that  the  plaintiff  should  be  kept  without  bail  until 
he  should  submit  himself  to  the  commissioners. 
This  therefore  was  an  imprisonment  on  the  part  of 
those  who  ordered  him  to  be  kept  without  bail, 
and  who  imposed  double  fetters  upon  him. 

Lord  Ellenborough  was  inclined  to  think,  that 
the  making  the  warrant  which  might  have  operated 
to  the  imprisonment  of  the  plaintiff,  did  not  in 
itself,  and  previous  to  any  actual  operation  con- 
stitute an  imprisonment,  it  was  an  order  for  impri- 
sonment rather  than  an  imprisonment. 

It  afterwards  appeared,  that  previous  to  the  war- 
rant, the  plaintiff  had  had  the  benefit  of  the  rules ; 
but  that  subsequently,    in    consequence  of  the 

warrant, 


AFTER  MICHAELMAS  TERM,  58  GEORGE  UI.  26$ 

warrant,  he  had  been  confined  within  the  walls  of       1817. 
the  prison.  ^^    -        * 

^  Crowley 

Lord  Ellenborouoh  was  of  opinion,  that  the      i^"^ 
confinement    of  the    plaintifl^    within    narrower 
bounds,  constituted  an  imprisonment. 

The  plaintiff  was  afterwards  nonsuited  upon  the 
merits. 

Gumey  and  Toddy  for  the  plaintiff. 
Scarlett  and  Bichardson  for  the  defendants. 


Beckwith  v.  Wood  and  Another. 

1'HIS  was  an  action  by  the  plaintiff  to  recover  a  ifamobattack 

compensation  against  the  inhabitants  of  the  City  ?^|^®"^  ^^ 
qf  London^  under  the  statute  I  G.  1.  st.%  c.  5.  for  berate  a  penton 
the  injury  done  to  his  house  and  property  by  the  *||c"j*«*y»n 
Spa-Field^  mob,  on  the  2d  of  December,  1816.       topuiithe*^ 

The  plaintiff  was  a  gunsmith  in  Skinner-Street,  ^®"'^  ^^^ 
and  on  the  2d  of  December,  a  young  man  entered  not  dtUveieci 
the  plain tifPs  shop  and  called  out  for  arms.     Mr.  upi  and  proceed 
Piatt,  put  his  hands  on  each  of  the  young  man's  jen^rthisTa 
shoulders  and  remonstrated  with  him,  when  the  sufficient  be- 
young  man  fired  a  pistol,  by  which  Mr.  Piatt  was  SradUiTis 
wounded  in   the  belly,  and  the  young  man  was  far  as  intention 
taken  into  custody.     Five  or  six  men  who  were  ^^^^  *"" 

to  hit  remedy  against  the  hundredy  under  the  tt.x  G.  x.  at.  i.  c. 5.  -Damaget 
may  be  recovered  in  respect  of  guns  found  in  the  house^  and  used  and  damaged  in  tho 
coorst  of  demolitioD.  ■■■■     But  not  in  respect  of  guns  stolen  by  the  mob. 

s  4  following 
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1817.      following  the  young  num,  on  hearing  the  pistol 
^^     -  fired  decamped.    A  mob  of  five  or  six  hundred 

^  persons  who  had  passed  the  plaintifPs  house  about 
yi^\  twenty  yards,  afterwards  returned,  saying  *f  this  is 
^  ^°  ^*  the  house,  we  will  have  him  out."  The  plaintiff's 
foreman  informed  the  mob  that  the  young  man 
was  gone,  upon  which  they  went  off,  crying  "  to 
Tower  HillJ*  The  young  man  then  shewed  his 
head  out  of  a  window  up  three  pair  of  stairs  in  the 
plaintiff^s  house,  and  the  mob  saw  him  and  cried 
out  <*  there  he  is,  we'll  have  him  out  or  pull  down 
the  bloody  house."  A  brewer's  servant  then  thrust 
a  broom-stick  through  the  window,  and  the  mob 
drawing  the  guns  through  the  window  began  to 
demolish  the  windows  and  window-frames  with  the 
butt  ends  of  the  guns,  and  forcing  their  way  into 
the  house,  they  began  to  demolish  the  glass  presses 
in  which  the  guns  were  kept  with  the  butt  ends  of 
the  guns,  and  took  the  guns  out  by  ten  or  twelve 
at  a  time,  and  distributed  them  to  the  mob  on  the 
outside,  saying,  **  here  are  arms  my  boys."  In 
breaking  the  window  frames  and  presses  some  of 
the  guns  were  broken.  They  then  went  to  the 
powder  cupboard  and  emptied  it  Many  bags 
of  shot  were  also  taken,  and  part  of  the  shot  was 
strewed  upon  the  floor.  The  window  frames  were 
.  all  broken  and  demolished.  The  whole  amount  of 
the  damage  was  upwards  of  \9aiL 

Knawlys  for  the  defendants  objected,  that  the 
plaintiff  was  not  entitled  to  recover.  There  was 
no  intention  on  the  part  of  the  mob  to  demolish 

the 
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the*  house ;  their  leader  demanded  arms,  and  when      .1817. 
he  was  in  custody,  their  intention  was  to  release  ^^    - 
hiin  and  not  to  demolish  the  house.    The  case         9. 
llierefore  was  not  within  the  riot  act.   And  he  cited     Ti^^^ 

and  iiiiouicr* 

the  case  of  Reid  v.  Clarke  (a),  and  Lord  King  y. 
Chambers  (6).  The  taking  the  goods  out  of  the 
ih(^,  was  (he  contended)  a  substantive  felony, 
miconnected  with  the  demolition,  and  he  cited  the 
case  of  Greasly  v.  Higginbotham  (c),  where  it 
was  held,  that  where  a  mob  after  beginning  to 
demolish  and  pull  down  a  house,  stole  flour  con- 
tained in  the  house,  or  forced  the  owner  to  sell  it 
at  an  under  price,  the  value  could  not  be  re- 
covered against  the  hundred,  also  the  case  of 
Smith  V.  Bolton,  tried  before  Le  Blancj  J«,  at  the 
York  Spring  Assizes,  I8I6,  who  held,  that  the 
hundred  was  liable  only  for  the  furniture  and  other 
Articles  actually  demolished  by  the  mob,  and  not 
for  such  as  were  stolen  and  carried  off.  (d) 

Lord  Ellekborough.  —  I  was  counsel  in  the 
case  of  Reid  v.  Clarke^  which  was  decided  on  the 
ground  that  the  mob  having  it  in  their  power  to 
demolish  the  house,  went  away  without  proceeding 
to  demolish  it,  and  therefore,  that  there  was  no 
beginning  to  demolish  it.  The  question  here  is,  what 
was  the  purpose  oi  the  mob,  and  whether,  if  they 
could  not  have  rescued  their  leader,  they  would  not 
have  proceeded  to  demolish  the  house,  whether  they 

(a)  7  T.  R.  496*  (0  I  Eatt^  636. 

{b)  See  Tol.  i.  p.  195.  (4^  See  vol*  i.  p.  195.  in  the  notes. 

would 
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1817.       would  not  have  proceeded  to  demolish  the  house,  as 
'^     >    ■   '  they   threatened,    unless  his   escape  had    intcr^ 
V.         vened.    It  is  a  principle  of  law,  that  a  person  in- 
wi^^'L..  tends  to  do  that  which  is  the  natural  effect  of  what 
'  he  does.     If  therefore  the  pulling  down  the  house 
was  intended  as  a  means  of  getting  at  him,  they 
intended  to  demolish  the  house.     It  will  be  proper 
before  the  case  goes  to  the  jury,  to  have  it  ascer- 
tained what  number  of  guns  was  taken  and  not 
destroyed.     If  the  disappearance  and  damaging  of 
the  property  was  the  consequence  of  the  demolish* 
ing,   I  think  the  value  may   be   recovered,   the 
distinction  is  between  the  damage  occasioned  by 
the  demolishing  and  the  substantive  act  of  stealings 
to  which  the  demolition  of  the  house   is    not 
auxiliary. 

On  the  part  of  the  defendants,  an  examined 
copy  of  the  record  was  afterwards  given  in  evidence, 
'  in  order  to  shew  that  several  persons  had  been 
tried,  and  one  convicted  of  stealing  some  of  the 
guns  ;  and  it  was  attempted  to  shew,  that  the  pro- 
secutions against  these  persons  had  been  directed  by 
the  plaintiff. 

Lord  Ellenborough.  —  I  do  not  see  how  this 
evidence  can  affect  the  case.  A  person  choosing  to 
prosecute  for  a  particular  offence,  cannot  fix  the 
character  of  that  offence  as  against  other  parties. 
This  record  is  evidence,  to  shew  a  prosecution  for 
a  felony  arising  out  of  this  transaction ;  but  it  does 
not  follow,  that  each  substantive  felony  did  not 

ID  exist. 
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exist.     The  prosecution  for  one  oftence  is  not       isn. 
unfrequently  crossed  by  evidence  of  another.  Upon  '       - 
a  trial  for  burglary,  for  instance,  it  may  appear,  that         ^, 
the  crime  of  murder,  has  been  committed.    The      Ti^^, 
complication  of  crimes  does  not  destroy  the  several 
Mtere  of  each.    This  evidence  leaves  the  case 
exactly  where  it  stood  before. 

Id  summing  up  to  the  jury,  his  lordship  observed. 
The  reason  why  an  action  was  given  by  the  statute, 
rwas  that  the  offence  being  made  felony,  the  person 
•injured  could  no  longer  bring  his  action  for  a 
trespass,  and  therefore  his  remedy  would  have 
been  lost  In  order  to  prevent  this,  the  statute 
transferred  the  remedy,  and  enabled  the  party  to 
recover  damages  against  the  inhabitants  of  the 
district,  who  were  to  be  responsible  for  the  conduct  of 
the  individuals  within  it  In  order  to  maintain  the 
action,  it  is  essential  in  the  first  place,  that  there 
should  have  been  an  intention  on  the  part  of  the 
mob  to  demolish  the  house;  and  if  you  are  of 
opinion  that  there  was  such  an  intention,  there  has 
been  in  fact  a  sufficient  beginning  to  demolish. 

It  appears  that  a  young  man  came  to  the  shop 
with  five  or  six  hundred  others,  and  their  primary 
object  then  certainly  was  to  procure  arms.  He 
demanded  arms,  and  after  wounding  Mr.  Piatt 
he  was  taken  into  custody,  they  then  clamoured 
for  his  delivery,  crying,  ''  pull  down  the  house,  we 
will  have  him  out."  Now  what  were  the  means 
first  used?  They  broke  the  windows  and  frames,  and 
having  proceeded  thus  far,  they  take  out  weapons^ 

and 
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1817.      and  use  gimsas  instnimente  to  effect  their  purpose^ 

^^    ^         which  was  to  get  the  young  man  out  of  custody; 

V.         or  if  tiiey  could  not  to  pull  down  tha  house,  as  a 

y^^\     pentJty  x)n  the  person  who  kept  him  back.    If  you 

m  Another^  ^  ^^  o^rAon,  that  the  guns  which  were  damaged 

were  used  for  the  purpose  of  destruction,  although 
but  conditionally,  in  case  the  man  should  not  be 
given  up,  this  was  a  beginning  to  demolish.  The 
^rinoip^  item  of  dan^^e,  consists  of  those  guns 
which  were  taken  away.  Those  who  took  them 
away  were  guilty  of  a  crime  for  which  they  were 
liable  to  be  prosecuted,  and  some  have  been  pro- 
secuted; and  upon  the  conviction  which  has 
taken  place,  there  can  be  no  imputatioti."  The 
question  is,  for  what  purpose  those  guns  were  taken 
out,  was  it  in  order  to  steal  them  or  to  distribute 
them  amongst  the  mob  for  purposes  of  similar 
violence?  Were  they  taken  in.  order  to  effect  the 
common  purpose,  either  to  release  the  person  in 
custody  or  to  pull  down  the  house?  If  the  latter 
was  the  object  (a),  I  think,  the  case  l^ls  within  the 

(a)Iirtheeiisuingterm9ir»o(u;(fj  to  recover^  in  respect  of  the  amis 

C.  S^  moved  for  a  new  trials  on  the  which,  had  been  taJcea  away  daring 

ground)   that  there  was  not  suffi-  tlie  attempt  to  demolish  the  house, 

cient  evidence,  of  an  intention  on  The    legislature    gave    the   action 

the  part  of  the  mob  to  demolish  against  the  hundred^  in  order  that 

the  house»  but  the  Court  refused  a  the  party  who  before  the  st*  i  G*  x* 

rule  nut  upon  that  ground.     He  st.  a.  c.  i.  had  a  remedy  against  the 

then  moved  to  reduce  the  damages,  party  who  attacked  his  hoase*  might 

by  excluding  the  value  of  the  pro-  not  be  deprived  of  that  remedy  by 

perty  which  had  been  taken  away  the  statute  which  made  the  offence 

during  the  transaction  ;  and  it  was  felony,  and  consequently  deprived 

agreed,  that  the  question  should  be  him  of  his  civil  remedy  against  the 

argued  upon  a  special  case  reserved,  offender.    But  he  never  had  a  civil 

Tlic  case  was  argued  in  the  ensuing  remedy  against  those  who  stole  his 

Eajter  term,  when  the  Court  held,  goods,  and  cansequeatly  the  statute 

that  the  plaintiff  was  not  entitled  did  not  extend  to  that  case* 

prin* 


AFTER  MICHAELMAS. TERM,  8S  GEORGE  III.  269^ 

prindiple  already  laid  dawn.   If  you  ^e  of^opimon,      1817. 
that  this  was  done  with  a  view  to  obtain  possession   beckwith 
of  the  man  in  custody,  and  unless  he  should  be         v. 
given  Up  to  pull  down  the  house,   I  think  the  ^^J^^^^^^^ 
plaintiff  is  entitled  to  recover  with  respect  to  this 
item  of  damage* 

The  jury  found  that  the  whole  was  done  witii 
intent  to  demolish,  and  consequently  the  plaintiff 
had  a  verdict  for  the  whole  of  his  demand. 

Gwmey  and  BoUand  for  the  plaintiff. 
KfuywhfSf  C.  S.,  and  Tindal  for  the  defendants. 


Rea  v.  Wood  and  Another. 

ft 

T^HIS  was  a  similar  action  brought  by  the  plain-  a  house,  parr 
tifl^  who  was  a  gunsmith  in  the  Minories.  The  ^^^^J  ••^- 
dedaration  alleged  a  be^nning  to  demolish  the  plaintiff  as  a  ^ 
dwelling  house  of  the  plaintiff.  •^^p  ,^^  ^« 

It  appeared  that  the  father  of  the  plaintiff  had  a  wiiich  is  oocu- 
lease  of  the  house,  which  would  expire  in  the  year  p*^  ^'y  ^^8- 
18S0,  and  that  the  plaintiff  was  entitled  to  the  residue  ^Vam^ 
of  the  term  under  the  will  of  his  father.  The  plain-  sleeping  there- 
tiff  occupied  the  shop  and  the  back  parlour,  but  no  i^."o^, 
pitrt  of  his  family  slept  there,  the  remainder  of  the  within  the  pro- 
hcMlse  was  occupied  by  lodgers.  '^^^  g/J^ 

8t.  a.  C.5. 

Knowli/s  for  the  defendants  objected  that  this 
was  not  a  dwelling-house  within  the  words  of  the 

statute 
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1817.  Statute  1  G.  1.  st.  2.  c.  5.  viz.  Any  church  or 
chapel  oranybuildingfbr  reb'gious  worship  certified 
or  registered  according  to  the  statute  made  in  the 

d^nother  ^^^  ^^^  ^^  ^^^  reign  of  the  late  King  WiUiam  and 
'  Queen  Mary^  &c.  &c.  Any  dwelling-house,  bam^ 
stable  or  other  outhouse.  This  was  either  no  dwell- 
ing-house at  all,  or  the  dwelling-house  of  some  other 
person,  and  therefore  improperly  laid  in  the  de- 
claration to  be  the  dwelling-house  of  the  plaintiff. 
This  had  been  frequently'  held  in  cases  similar  to 
this  upon  indictments  for  burglary.  If  the  part 
occupied  by  the  plaintiff  was  to  be  considered  as 
entirely  distinct  from  that  occupied  by  the  lodgers* 
it  was  the  dwelling-house  of  no  one ;  if  it  was  not 
distinct  from  the  part  occupied  by  a  lodger,  then  it 
was  to  be  considered  as  the  dwelling-house  of  that 
lodger.  If  the  plaintiff,  or  any  of  his  family  or 
servants,  had  slept  in  the  part  occupied  by  the  plain- 
tiff, it  would  have  been  his  dwelling-house,  but  this 
was  not  the  case.  If  the  premises  could  not  be 
considered  to  be  the  dwelling-house  of  the  plaintiff 
for  one  purpose,  they  could  not  for  any  other.  He 
also  contended  that  there  was  not  sufiicient  evi- 
dence of  an  intention  on  the  part  of  the  mob  to 
demolish. 

Gumey  for  the  plaintiff  contended  that  the  term 
"  dwelling-house*'  used  in  the  statute  was  merely 
meant  to  ascertain  the  description  of  building 
which  was  intended  to  be  protected  by  the  legis- 
lature. 

Lord 


ttra  Another* 
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• 

Lord  £llenbokough  upon  the  first  objection  in-:  1817. 
imated  that  he  should  allow  the  plaintiff  to  re- 
cover if  the  jury  thought  he  was  entitled  to  a 
•emedy  in  other  respects,  but  that  he  would  save  ^^^^|PJ5. 
ihe  point  for  the  plaintiff.  And  he  left  it  to  the 
ury  to  say  whether  in  fact  there  was  a  beginning 
;o  demolish,  observing,  that  in  the  other  CMae^ 
Hrhich  had  been  tried  by  them,  it  appeared  that 
there  was  a  declared  purpose  of  pulling  down  the 
house.  In  the  present  case  there  was  nothing  from 
vrhich  the  intention  could  be  inferred,  except,  the 
set  itself.  But  there  had  been  a  wanton  demo- 
lition not  reconcileable  with  the  mere  intention  to. 
procure  possession  of  the  guns,  and  therefore  it 
«ra8  for  the  jury  to  consider  whether  the  mob 
came  with  intent  to  steal  the  arms,  or  to  use  themt 
in  the  execution  of  an  intention  to  demolish  the 
house. 

The  jury  found  for  the  plaintiff. 

Gumetf  and  Bolland  for  the  plaintiff. 
KnowlySf  C.  S.,  and  Tindal  for  the  defendants. 


In  the  ensuing  term  Knowlys^  C.  S.,  moved  for  a 
new  trial,  upon  the  objection  which  he  had  urged 
at  the  trial,  but  the  Court  held  that  the  term  dwell- 
ing-house was  used  in  the  statute  as  a  word  of 
general  description  of  the  kind  of  property  in- 
tended to  be  protected,  and  refused  the  rule.  A 
rule  nin  was  granted,  upon  the  question  whether 

the  plaintifis  were  entitled  to  recover  the  amount 

of 
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1817.       of  the  guns  which  were  taken  out  of  the  shop 
j^^       during  the  attempt  to  demolish,  (a) 

_,^'  (a)  See  the  note  to  the  latt  caie. 

Wood  ' 

and  Another. 


Toesdayf        BuBN  and  Another  Assignees    of  Boke   v. 
^^'  '^*  Brown  and  Another. 

A  factor  for  ^UIS  was  an  action  brought  by  the  plaintiffi  as 
Mpt^Eag"  *^®  assignees  of  Bone^  a  bankrupt,  against  the 
lith  port  re-  defendants,  for  withholding  the  certificate  of  the 
SJ^dS^"  rfegist^  ^f  *he  ship  George  and  Mary,  of  which 

the  certificate     Bofie  WaS  part  OWUCT. 

^^J^^^  The  defendants  had  been  the  factors  for  Bane 
that  he  may  at  Shields  for  several  years ;  whilst  the  George  oM 
pay  the  ton-  Mary  was  at  Shields^  the  master  of  the  ship  placed 
^eCuttom-  the  certificate  of  the  ship's  register  in  the  hands  of 
house.  He  (he  defendants,  at  their  request,  in  order  that  the 
Swobtained^  latter  might  pay  the  duties  at  the  Custom-house, 
possession  of  which  they  accordingly  paid,  but  they  afterwards 
retab^  w^l*'  detained  the  certificate,  insisting  that  they  were 
security  for  the  entitled  to  a  licu  upon  it  for  the  whole  of  the 
b^'du^to  ^^alance  due  from  Bone  to  them,  amounting  to 
him  as  factor,  upwards  of  900A  The  master  of  the  ship  ^as 
in  respect  of    ^^^  informed  wheu  he  delivered  the  certificate  to 

the  ship.  ,  ,     .  ,         1         1      i  .  • 

them  at  their  request,  that  they  had  any  mtention 
to  detain  it  till  the  whole  of  their  demand  was  paid, 
and  said  that  if  he  had  known  that  he  would  have 
paid  the  duties  himself. 

It  was  contended  on  the  part  of  the  defendant 
first,  that  they  had  a  right  to  detain  the  certificate 

3  ^ 
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as  a  security  for  the  whole  of  the  balance  due,  1817. 

since  it  came  into  their  hands  in  the  usual  course  ^  ^  ^ 

of  business  without  fraud.    It  was  the  business  of  Another 

the  factor  to  pay  the  tonnage  duties  at  the  custom-  -^* 

house,  atid  this  could  not  be  done  without  the  Baowvand 

production  of  the  certificate  rf  Registry.  Secondly,  Another. 
that  they  had  at  all  events  a  right  to  detain  it  in 
respect  of  the  tonnage  duties  then  paid. 

Batlet,  J.  —  The  defendants  were  not  entitled 
to  withold  the  certificate  of  registry,  for  two 
reasons.  1st.  Because  they  had  no  right  to  fhe 
possession  of  it  for  the  purpose  of  a  lien  in  the  first 
instance ;  and  2dly,  because  they  claimed  to  retain 
it  for  too  large  a  sum.  The  captain  was  told  that 
it  was  wanted,  in  order  that  the  defendants  might 
proeeed  to  pay  the  duties  at  the  Custom-house,  and 
not  with  a  view  to  a  lien,  and  therefore  they  cannot 
insist  upon  detaining  it  for  that  purpose.  If  he  had 
been  told  that  the  defendant's  object  in  obtaining 
it,  was  to  produce  it  at  the  Custom-house,  and  to 
hold  it  for  a  debt  due  from  the  owner,  he  would 
not  have  pwted  with  it,  he  would  have  gone  to  the 
Custom-house,  and  would  have  paid  the  duties  him- 
sdf.  I  will  save  the  point  for  you ;  but  I  enter- 
tain no  doubt  upon  it 

Verdict  for  the  plaintiff. 


. », 


VOL.  II.  T 
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181 7.  Assignees  of  Meyer  v,  Sefton  Wkd  Others^ 

Upon  the  <iuci-  ^HIS  Avas  an  issue  to  try^hether  Mejfer,  who 
iL^aAw  cxe-  ^^^  been  declared  a  bankrupt,  had  duly  exe- 
cuting a  con-  Quted  a  certain  deed  of  settlement,  under  which 
prope^^o  *^^  defendants  claimed  certain  property,  as  the 
trustees  for  the  assignees  of  Mrs.  Meyer  ;  and  also  whether  Meyer 
ShTd  Se  *^^  *^^  disposition  of  the  property  afterwards. " 
dispoMtion  of  It  was  proposed  on  the  part  of  the  plaintiflb  to 
the  property,    ^jr^^    jj^^t  after  the  date  of  the  deed,  Meyer  had 

eYidence  of  his  '  .  /.    •     . 

making  an  as-  proposcu  to  cxccute  an  assignment  of  their  pro- 

signmentofit,  .perty. 

it  not  admit-      *        •' 

sible  against        '  '         . 

the  trustees,         Topping  foT  the  defendants  objected,  that  this 

were^pri^^o  ^^  "^^  evidence,  since  it  amounted  to  nothing 
it,  or  unless  morc  than  what  had  been  said  by  Meyer  after  the 
w^sTii^««d,   ®3cecution  of  the  deed  in  question,  as  to  executing 

and  the  assign-  somc  Other  deed. 

inent  acted 
upon* 

Scarlett  contended,  that  it  was  evidenceji  as  shew- 

5««3Ar,  J  letter  jjjg  ^j^^  unbounded  dominionik^hich  Meyer  exer- 

wntten  by  an        .^  *^ 

attorney  to  his .  ciscd  ovcr  the  property. 

client,  and  pro- 
duced with  the  T1  T  A  ./•!••  1*1 

client's  signa-  HoLROYD,  J.  —  Any  act  of  dooumon  which 
ture  indiirsed  Meyer  excrciscd  over  the  property,  would  be  evi- 
dl^ce  aglinT'  dcuce,  although  the  trustees  were  not  privy  to  it ; 
the  client.        but  an  assignment  made  behind  the  backs  of  the 

Where  the  question  is  as  to  the  solvency  of  a  party  at  a  particular  time,  the  general  mult 
as  collected  from  sufficient  sources  maybe  given  in  evidence*'  ■  And  Jtmhle^  the 
accounts  rendered  by  a  bankrupt  of  his  affairs  to  the  commissioners  are  competent  sttoitet. 

3  trustees, 
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« 

trustees,  and  without  the  knowledge  of  Mrs.  Meyer ^       1817. 
is  not  evidence,  unless  it  be  acted  upon  and  pos- 
session be  delivered. 


MlTBR 

Ssmro!* 
•DdOthert. 


It  was  afterwards  proposed,  on  the  part  of  the 
pbdntiffii  to  read  a  letter,  written  by  the  sdicitor, 
who  had  prepared  the  deed  in  question,  to  Mt^f 
and  which  had  been  found  amongst  the  papers  of 
MeyeTf  after  he  had  become  a  bankrupt,  with  his 
hand- writing  indorsed  upon  it. 

.  T^sppkig  objected,  that  this  could  not  be  read, 
since  it  was  a  letter  written  in  confidence,  by  the 
attorney  to  his  dient ;  and  at  all  events  was  not 
evidence  against  the  trustees,  even  if  it  were  evi- 
4lence  againfst  Meyer  himself. 

SeOrktt  contended,  that  the  nsual  rule  that 
tiie  Mtomey  canriot  reveal  confidential  commn- 
ittcations  made  by  his  client,  did  not  at  all  affect 
UlSi'case :  it  was  no  breach  of  confidence  to  read 
tiie  letter  of  the  attorney,  found  in  the  jpos- 
nemon  of  the  client :  his  own  letter  might  have 
beeil  tead. 

It  afterwards  appeared,  that  the  letter  had  been 
written  before  the  execution  of  the  deed  in 
qaestion,  and,  related  to  the  subject  •of  tbe  exe- 
cntbn  of  the  deed ;  ahd  HOLMTO^  J.  admitted  it 
tocjbeipead. 


r  t 


T  a  Evidence 
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1817.  Evidence  was  afterwards  adduced,  to  shew  the 

j.^  value,  of  the  property ;  and  a  witness  was  produced 

«,  on  the  part  of  the  plaintiffs,  who  had  examined  the 
Skftov  accounts  and  books  of  the  bankrupt,  and  it  was 
proposed  to  examine  him  as  to  the  result,  as  a 
means  of  ascertaining  what  the  value  of  the  pro- 
perty in  question  was.  Thia  was  objected  to  on 
the  pait  of  the  defendants. 

HoLROTD,  X,  was  of  opinion  that  the  evidence 
was  admissible ;  such  evidence  had  been  admitted 
in  a  case  before  Lord  Kenyan^  after  it  had  been 
objected  to,  where  the  question  was  as  to  the  sol- 
vency of  a  party  at  a  particular  time.  From  the 
very,  nature  of  the  case,  such  an  inquiry  could  not 
be  made  in  court,  and  therefore  evidence.  <mi  such 
a  point  must  be  giv^n  by  some  one  who  had  had 
the  means  of  inquiry,  and  who  could  state  the  re- 
suit  With  respect  to  the  source  from  which  the 
knowledge  of  the  witness  was  drawn,  in  the  pre* 
sent  instance,  a  commission  of  j>aakrupt  had.  is- 
sued, and  the  documents  from  which  the  result 
was  obtained,  had  been  rendered  jby  the  bankrupt 
Ma  had  been  obliged  to  render  up  his  accooBtSf 
with  a  view  ito  the  state  of  his  affairs,  under  the 
severest  penalties ;  and  therefore  the  result  was 
admissible. 


It  apptored  afterwards,  that  the  witness  had  no 
means  of  (estimating  tlie  value,  of  some  of  the  items 
essential  to  the  calculation  j  and  the  evidence 
was  withdrawn. 

The 
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The  jury  afterwards  found  for  the  plamtiffi  on 
bolh  issues. 

Scarktt,  Gwmey^  and  Gaselee  for  the  plainti£k 

Toppings   Marry attt    and   Toddy  for   the  de- 
fendants. 


1817. 


Adams  v.  Fairbain* 

^J^^HIS  was  an  action  brought  to  recover  a  de- 
posit of  SQL  upon  the  purchase  of  a  lease  of 
the  Bricklayers  Arms  public  house,  by  the  plain- 
tiff at  a  public  auction.  The  plaintiff  had  declared 
on  a  special  agreement,  and  also  for  money  had 
•  and  received. 

Upon  the  production  of  the  supposed  agreement, 
it  appeared  to  be  unstamped }  but  it  had  not  been 
signed  by  either  of  the  parties,  or  by  the  auctioneer 
as  their  agent 

Abbott,  J.,  was  of  opinion,  that  the  plaintiff 
might  still  be  entitled  to  recover  on  the  money 
counts. 


Biondayi 


Declaration  on 

a  special  agree* 
ment  for  the 
sale  of  a  lease 
of  a  house  in 
ordertorecover 
a  deposit  for 
the  purchase, 
the  supposed 
agreement  be* 
ing  unstamped, 
but  not  havbg 
been  signed  by 
either  of  the 
parties,  or  by 
the  auctioneer 
as  their  agent, 
the  plaint 
may  recover 
for  money  had 
and  received. 


It  afterwards  appeared,  that  in  order  to  com-  in  such  caw  it 
plete  the  title,  it  was  necessary  to  procure  the  exe-  "„"^^^ 
cution  of  an  assignment  of  the  lease  by  one  AUeTi^  ant  to  shew 

that  when  the 
deposit  was  demanded  by  the  plabtift  he  tendered  an  assgnment  of  the  lean^ 

T  3  and 


Adams 
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1817.      ftnd  that  the  lease  itself  was  in  the  hands  of  the 
brewer,  who  had  supplied  the  former  tenant  mthr 
liquor,  and  who  had  a  lien  upon  it  for  the  nmoMMt 
Fairsaik.    of  bis  debt,  but  that  he  was  willing  to  give  it  up  on 
being  paid  the  debt. 

Aamon,  J«f  having  intimated  that  it  was  in- 
cumbent on  the  defendant  to  shew  that  an  as* 
signment  of  the  lease  executed  by  AUen^  had  been 
tendered  to  the  plaintiff  when  he  demanded  his 
money. 

Marryatt  for  the  defendant  submittedt  that 
since  the  money  had  been  paid  on  ground  of  a.  con- 
tract between  the  parties,  it  could  not  be  recovered 
whilst  the  contract  was  in  force,  and  until  de* 
fault  made  by  the  defendant ;  he  was  ready  to 
prove  that  the  parties  were  on  the  spot  ready  to 
assign  the  lease,  on  the  payment  of  the  remainder  of" 
the  purchase  money  by  the  plaintifi^  and  he  con- 
tended that  the  payment  of  the  money,  and  the  as- 
signment of  the  lease  were  concurrent  acts^  and 
that  neither  of  the  parties  was  bound  to  execute 
his  act  the  first }  it  was  sufficient  if  each  of  them 
was  ready  to  perform  his  own  part  of  the  engage- 
ment. 

It  appeared  in  evidence  that  the  parties  had  met 
in  order  finally  to  conclude  the  business,  and  that 
the  plaintiff's  attorney  attended  to  pay  the  re- 
mainder of  the  purchase-money :  it  also  appeared, 
that  AUm^  at  the  request  of  Fairbain,  had  at- 
tended 
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tended  in  town  for  the  purpose  of  executing  the 
assignment,  but  that,  in  fact,  no  assignment  had 
been  either  tendered  or  executed. 

Abbott,  J.,  was  of  opinion,  that  it  was  incum- 
bent on  the  defendant  to  prove  that  an  assignment 
had  been  executed.  There  was  no  contract  be- 
tween the  parties  in  evidence,  since  the  statute  of 
frauds  required  that  such  a  contract  should  be  in 
writing,  and  since  no  assignment  appeared  to  have 
been  tendered,  his  Lordship  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  and  the  jury  found 
accordingly. 

lopping  and  Dehany  for  the  plaintifll 
Marry att  for  the  defendant. 


1817. 

Adams 
Faibbain. 


Davis  v.  Willan^  and  Others. 


T^UIS  was  an  action  against  the  defendants  as 
the  proprietors  of  a  mail  coach,  for  the  negli- 
gent carriage  of  money,  bills,  and  notes,  from 
Stamford  to  London,  in  consequence  of  which  hey 
were  lost. 

The  defendants  relied  upon  two  grounds  of  de- 
fence; first,  that  the  parcel  which  had  been  delivered 
to  the  defendants  to  be  carried,  did  not,  in  fact,  con- 
tain the  valuables  alleged  to  have  been  lost ;  and 
secondly,  that  sufficient  notice  had  been  given 

T  4i  by 


A  carrier^  in 
order  to  avail 
himself  of  a  no« 
tice  limiting  ^ 
hisresponsibili- 
t)',  miust  bring 
notice  of 
his  intention 
home  to  the 
mind  of  the 
party. 

A  notice  stuck 
up  in  the  office 
is  iosulfidcnt, 
where  the  par- 
ty cannot  read. 
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1817.      by  the  d^endants  of  tiieir  intention  to  limit  their 
^-^;v— '  responsibiUty  as  carriers. 


V. 


WiLLAK  Abbott,  J.,  after  having  explained  to  the  jury 
*°  ^"'  the  necessity  of  a  special  contract  to  be  proved  on 
the  part  of  the  defendants,  in  order  to  relieve  them* 
selves  from  their  responsibility  at  common  law, 
observed,  in  order  to  avail  themselves  of  such  a 
limitation,  it  is  essential  that  they  should  bring  the 
knowledge  of  it  plainly  and  clearly  to  the  mind  of 
the  party  who  deals  with  them,  that  they  intend  ao 
to  limit  their  liability.  In  order  to  do  this,  it  has 
been  the  most  usual  course  to  put  up  a  notice  in 
the  oflSce ;  but  it  may  happen  that  the  party  can* 
not  read,  and  if  it  so  happen,  it  is  the  misfortune 
of  the  carrier,  or  his  fault,  that  he  does  not  com* 
municate  his  intention  by  some  other  means} 
the  book-keeper  may  inform  him.  In  this  case» 
notice  was  stuck  up  in  the  office,  but  it  seems 
that  it  gave  no  information  to  the  party,  since  he 
was  not  able  to  read ;  and  I  think  that  notice  baa 
not  been  sufficiently  brought  home  to  the  know* 
ledge  of  the  party,  (a) 

The  defendants  had  a  verdict. 

Marry att  and  Piatt  for  the  plaintiff. 
Scarlett  for  the  defendant. 

{a)  See  the  case  of  Kerr  v.  fVilkm^  vol.  u.  p«i3* 
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Maunder  and  Another  v.  Conters.  ^^^7. 


*3« 

T^HIS  was  an  action  against  Mr.  Conyers  for  the  a  muter  k 

amount  of  a  quantity  of  brandy  alleged  to  have  "^  rwpoMiWe 
been  sold  and  delivered  to  him.  d««?byiiu' 

It  appeared  in  evidence  that  the  brandy  had  ^^r  in  the 
been  ordered  by  the  butler  of  Mr.  Conyers^  in  the  ^J^,  tut 
name  of  the  latter,  and  that  it  had  been  delivered  without  his  «i- 
accordingly,    and    had    been    consumed    by  the  ^^'o^^ 
butler  and  the  cook;    and  that  the    defendant  mer occuioiii 
had  not  been  privy  to  the  order,  delivery,  or  con-  ^JJJlS^ hv^ 

sumption.  *  him,  or  there 

istomeother 

Lord  Ellenborough.  —  If  the  defendant  had  shew  that  the 
been  in  the  habit  of  paying  for  goods  ordered  by  butler  had 
his  butler,  he  would  be  bound :  but  we  must  give  what^did. 
up  housekeeping  if  such  evidence  as  this  were 
sufficient  to  bind  a  master. 

Verdict  for  the  defendant. 


Walker  v.  Dixon. 

'pHIS  was  an  action  to  recover  the  value  of  eight  One  who  has 

sacks  of  flour,  alleged  to  have  been  sold  and  ^^  ^^ 
delivered  to  the  defendant     Plea,  ntm  ossumpsiL     m<^  ^  flow, 

camoCf  after 
the  delivery  of 
part,  recorer  for  that  part,  the  defendant  bemg  willing  to  receive  and  pay  for  the  whole. 

8  It 
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It  appeared  that  the  plamtiff  had  contracted  for 
^  the  sale  of  100  sacks  of  warranted  flour  to  the 
defehdanty  at  94^.  Gd.  per  sack ;  ten  sacks  to  be 
'^*  sent  immediately  on  trial ;  to  be  accepted  or  re- 
jected in  two  days  from  the  sending  the  ten  sacks. 
Ten  sacks  had  accordingly  been  sent,  of  which 
the  defendant  retained  four,  sending  six  back,  be- 
cause they  were  of  secondary  quality,  and  desiring 
that  the  error  might  be  rectified.  Ten  other 
sacks  had  afterwards  been  sent  by  the  defendant 
to  the  wharf  of  Raymond  and  Storey^  these  were 
approved  of  by  tlie  plaintifl^  and  he  took  two  of 
them,  leaving  the  remainder  at  the  wharf,  to 
await  his  further  orders,  and  these  were  afterwards 
taken  away  by  the  plaintiff,  who  refused  after- 
wards to  complete  his  engagement  for  the  100 
sacks.  The  defendant  afterwards  insisted  upon 
his  delivering  the  remainder  of  the  flour,  and 
tendered  him  the  whole  amount,  giving  him  no- 
tice that  if*  he  did  not  deliver  the  rest  he  would 
purchase  the  same  quantity  elsewhere,  and  charge 
him  with  the  difference. 

It  was  contended,  on  tlie  part  of  the  defendant, 
under  these  circumstances,  that  since  the  con- 
tract was  entire  the  plaintiff  could  not  split  it  into 
parts,  and  bring  his  action  for  part  of  the  flour, 
and  thereby  substitute  a  different  contract  from 
that  contemplated  by  the  parties. 

Topping  for  the  plaintiff  contended,  that  the 
refusal  on  the  part  of  the  plaintiff  to  deliver  the 

whole 


«• 
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whole  of  the  flour  was  the  proper  subject  of  a 
cross  action ;  arid  that  the  tender  was  not  avail- 
able to  the  defendant,  since  it  had  not  been 
pleaded.  Dixow. 

Lord  Ellenborough.  -—  This  is  the  case  of  an 
entire  contract  for  100  sacks,  part  of  these  were 
ddivered,  to  which  objection  might  have  been 
made  as  to  quality,  but  the  party  did  not  stand 
upon  that  objection,  but  offered  to  pay  the  whole. 
And  since  the  defendant  was  ready  to  perform  the 
contract,  and  to  pay  for  the  whole  at  the  price 
agreed  upon,  including  the  four  sacks  which  were 
objected  to,  I  am  of  opinion  that  the  plaintiff 
could  not  afterwards  split  the  contract,'  and 
bring  his  action  for  part  only.  If  the  defend- 
ant had  insisted  upon  an  abatement  being  made 
in  respect  of  the  first  four,  I  might  have  thought 
differently. 

Plaintiff  nonsuited. 

Topping  and  Comyn  for  the  plaintiff. 
Scarlett  and  Wilde  for  the  defendant. 

See  Waddington  y.  OU^rf  %  N.  R.  6i. 
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^    ]^^2'    ,  Edinburgh  v.  Crudell. 

'  ■  ■  • 

Upon  Ae  trui  '  I  HIS  was  an  issue  out  of  Chancery,  to  try  whe- 

of  in  iMoe  1.  tf '  ^  ■ 

whether  the  ther  aQ  annuity  deed  was   executed  by  the 

^  ^d^*hM  P^^^*^  Garrard  Edinburgh,  on  the  7th  of  Aprils 
not  been  ii-  1808,  and  whether  an  alteration  had  been  madi^ 
tereitheat-    in  the  date  from  the  7th  to  the  8th  of  April 

mutTLcaiiefL  -^^  ^^^  whether  a  memorial  of  the  deed  bad 

been  duly  enrolled  within  twenty  days  afler  the 
execution  of  the  deed. 

Marryait  for  the  defendant  objected,  that  the 
deed  itself  could  not  be  read  without  calling  the 
attesting  witness. 

Scarlett.  —  If  the  question  were  as  to  the  exist- 
ence of  the  deed,  the  attesting  witness  must  no 
doubt  be  called  to  prove  it:  but  here  the  very 
issue  assumes  the  existence  of  the  deed. 

Lord  Ellenborough.  —  The  question  is  as  to 
the  date  upon  the  deed,  and  the  attesting  witness 
is  a  most  material  witness  for  this  purpose.  The 
plaintiff*  would  not  be  concluded  by  what  he  said 
from  proving  the  contrary.  That  was  done  in  the 
case  of  Mr.  JoUiff^^  will,  where  all  the  subscribing 
witnesses  were  called. 
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Longsb^,  the  subscribing  witness,  being  then       1817. 
called  on  his  subpoena,  did  not  appear.  ^      -        ' 


V. 


Scarlett  submitted,  that  if  he  had  been  there  he    CnuiULr 
could  not  have  been  examined,  since  he  must  have 
beep  called  upon  to  criminate  himself. 


•  -    mi •  ■' 


Lord .  Ellenborouqh.  —  It  is  unfortunate,  but 
I  feel  that  the  objection  is  insuperable.  Means 
may  be  taken  to  insure  his  attendance  at  4Q0ther 
time* 


Jt  was  then  suggested  that  the  proof  oif  the 
second  issue  lay  upon  the  defendant*  On  aclvertr 
ing  to  the  terms  of  the  issue  it  appeared  thai  ii^ 
j^laintiff  alleged  that  the  time  of  inrolment  was 
more  than  twenty  diaiys  after  the  execution  of  the 
deed. 

Lord  Ellenborough* — Then  he  has  taken  the 
anus  of  proof  upon  himself. 

Plaintiff  nonsuited. 

J. 

Scarlett  SLud  Chitty  {or  Hie  phintiff. 
Manyatt  for  the  defendant. 


.■  •_ 


»i- 
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18It. 

Gibbon  and  Others  v.  Scott. 
The  payee  of   HTHIS  was  an  action  on  a  bill  of  exchange  for 

a  bill  of  ex-        -■-     ^  ^ ._  ,■■  «         i         •■••/«•  i 

dttnge  accept  1000/.,  drawn  by  the  plaintiffs  upon,  and  ac- 
ed,af  atecuritf  cepted  by  the  defendant,  payable  five  months  after 
'get  to  iwttlSit  date,  for  value  received  on  account  of  the  ship 
for  three         Dowson^s  freight. 

tf?t H^  the  bill  had  been  given  by  the  defendant  as  a  se.- 
turned  before    curity  for  the  freight  of  the  ship  Dawson,  which 

^e!*'^KAr*  ^^^  ^^^^  chartered  by  Sindrey. 
acceptor  after       The  defendant  relied  upon  an  engagement  by 
JtS^""  the  plaintiffs  to  renew  the  bill  for  three  months  if 
make  no  ap-  Stndret/  were  not  returned  when  the  bill  became 

S^^irfthe  ^"^  J  ^"*  ^'  appeared  that  no  application  had  been 
bill,  the  payee  made  to  the  plaintiffs  to  renew  the  bill ;  —  and 

may  bring  his 

the  expiration  Lord  Ellenborouoh  held,  that  the  plaiiiti& 
of  three  monthf  ^ere  entitled  to  a  verdict. 


more* 


Campbell  for  the  plaintiffs. 
Taddy  for  the  defendant 
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DoRE  t;.  Wilkinson  and  Spurvey.    '  v    ^^^'    . 

•'TPfllS  was  ah  action  of  trover,  for   converting  Oncof«evtial 
books  of  account  belonging  to  the  plakxtifL        breww^' tnui». 
Proof  having  been  given  of  the  entry  of  the  ^«^  the  pre-    ,  .^ 
defendants  upon  premises,  Occupied  hy  the  plain-  ^^upixikf 
tiff  as    a  brewer,  evidence  was  offered  on  the  aii*«artief  on 
part  of  the  defendants,  with  a  view  to  prove  that  J'^^'^'^; 
the  defendants  ware  partners  with  one  MitcheUi  and  other  paitnen  ' 
that  Mitchell  had  in  fraud  of  the  defendants  given  ""^^^^ 
up'  possession  of  ^the  premises  to  the  plaintifi^  and  sion  of  these 
it  was  contended,   that  inasmuch  as  the  books  re-  '^oo^^*  c<«. 

tents  of  which 

lated  to  the  business  of  the  concern  in  which  the  do  not  relate 
^fendants  were  partners  with  ikfifcA^/^  they*  had  *^*°y'°^, 
nii  interest  in  the  books.    Bat  it  appeared  th^  the  entry. 
books  had  been  purchased  by  the  plaintiff  #ith^h{s 
4mn  money,  and  that  the  accounts  which  they  con- 
tained,   related  to  transactions  posteHor  Xxy  his 
entry. 

Lord  Ellenborough  was  of  opinion,  that  even 
supposing  that  the  partnership  existed,  as  was  con- 
tended for,  it  would  give  the  d^endants  no  right 
to  the  possession  of  the  books ;  the  plaintiff  had  a 
special  property  in  them  since  they  were  bought 
with  his  money,  and  the  entries  related  to  matters 
all  ^bsequetit  to  his  entrance  upon  the  premises, 
itQd  therefore  they  had  neither  jus  in  re  not  jus  ad 
rem.  And  even  supposing  him  to  be  the  mere 
SLgent  of  Mitchell^  he  hadalieli  on  the  books,  in 

respect 


r    ».  1 
J 

■I.  -jf      ,-3';  r. 

.".  rr.  •/:        ' 
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1817.      respect  of  the  sum  expended  upon  them,  and  no 

DoRB       ^°^  could  take  them  away  till  that  sum  had  been 

«•         paid.     And  since  there  had  been  no  offer  to  pay  the 

and' SroiiOT.  ^^^^  *'^^  plaintiff  was  entitled  to  a  verdict 

Verdict  accordingly. 

Scarktt  for  the  plaintiff. 

Gumey  and  West  for  the  defendants. 


In  the  course  of  this  trial.  Lord  £ll£nborouoh 
intimated  that  the  bringing  an  action  of  trover  wjeks 
not  the  most  convenient  remedy  in  a  case  of  this 
nature^  and  said  that  he  had  heard  Mr.  Wallace 
express  his  surprise  that  the  remedy  by  replevin 
was  not  more  frequently  resorted  to,  by  means  of 
which  the  party  might  obtain  possession  of  the 
specific  chattel  of  which  he  had  been  deprived 
instead  of  an  action  of  trover,  in  which  he  would 
Recover  damages  only. 


Walsh  v,  Tyler. 

i't^lrf"^  T^^^^^  *"  ^^^^^  ^y  ^®  plaintiff,  as  the  in- 
chm^  piy-  dorsee  of  a  bill  of  exchange,  dated  March  18th 

aWjtoiirtawn  igj^^  j-^j.  ^^^  ^^^  ^f  gO/.  payable  three  months 

indebted  to  B.  on  another  billy  for  which  he  is  bound  to  providet  indttOMs  tlie 
firrt  bill  to  B.  to  enable  him  to  raite  money  upon  it,  in  order  to  take  up  the  second  bifly 
this  is  an  tvaikble  lecurky  in  the  hands  of  B.  in  redaction  of  his  demand  oa  A.  and 
be  may  racorsr  npon  it  against  the  acceptor. 

after 
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after  date,  drawn  by  «/.  Shcm  upon  the  defendant  1817. 
Bridget  Tyler ^  payable  to  the  order  of  the  drawer  ^  Walsh 
and  by  him  indorsed  to  the  plaintiff.  v. 

It  appeared  that  Shaw  the  drawer  of  the  bill  Tyler. 
havii]^;  to  take  u]^  a  IhU  of  Wakh^^  fp?  ^^t  lOs. 
sent  the  bill  in  question  down  to  WdUh^  in  the 
country,  in  order  that  he  might  get  it  discounted, 
wd  that  JV<il8h\iwmg  received  the  bill,  w^ote  to 
SimOf  to  say  that  if  he  could  get  cash  for  the 
tfOi  biU,  he  would  isend  it  up,  and  also  9ome 
goods  to  enable  Shgw  to  take  up  the  other  bill.  A 
commission  of  bankrupt  had  afterwards  been  taken 
0\A  against  Shaw^  when  ^o&it  attempted  to  p^ove 
ills,  debt  against  him  for  77'-  10^.,  and  admitted 
IJhablie  held  the  5QiL  bill  as  a  security  against  SJUpw. 

On  the  part  of  the  defendant  it  was  contended, . 
tiiat4he  ptakititf  could  not  recover,  being  a  mere 
trustee  for  Shaw^  to  get  the  bill  discounted. 

Lord  JSllekborough  was  cS  opinion  that  the 

plaintiff  was  entitled  to  recover,  it  was  clear  that  a 

fetBon  who  held  a  bill  as  trustee  for  another  for  a 

.iE|>etific  purpose,  could  not  recover  on  the  bill  in 

'COQtravention  of  the  trust ;  but  here  the  plaintiff 

•was  a  trustee  fi)r  himself;  the  bill  had  been  sent 

ndth  reference  to  the  debt,  which  Shaw  owed  to 

4iie  plaintiff,  and  in  reducticm  of  the  amount  of 

4ihatdebt. 

Verdict  for  the  plaintiff. 

\        .  m     \  •  - 

:.)  SfWktt  ai»d  (^tnl^  for  t^ie .plaintiff. .  ^  * 

'■'■'. 4SMm^  for  the  defendant. 

VOL.  II.  U 
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1817.  WilLums  and  Another  t;.  Keats  and 

^       ^  Archer. 

After  die  du-  npH  IS  was  an  action  by  the  indorsees,  against  the 

pwtnenhip  be-  acceptors  of  a  bill  of  exchange,  dated  Decern- 

tween  A.  and  bgr,  23d,  1816,  drawn  by  Ambrose  on  the  defend- 

]^^r(S,^g^  ants,  for  the  sum  of  9SoL  10s.  payable  to  the  order 

«f  it  in  the  of  the  drawer  six  months  after  the  date. 

MM^a  biu,  '^^^  defendant  Keats  had  suffered  judgment  to 

bearing  a  date  go  by  default,   and  the  defence  on  the  part  of 

?r^,^^.  Archer  was,  that  he  had  ceased  to  be  a  partner 

fo  T'^Z  when  the  bill  was  drawn. 

nodation  of  a      It  appeared,  that  the  bill  although  bearing  thedate 

who  indones  ^^  December  SSd,  1816,  had  in  fact  been  drawn  in 
it  for  value,  B.  the  latter  end  of  February,  1817>  and  had  been  ac- 
wfnametore-  ^^P^^  by  Keats,  for  the  accommodation  of  Ambrose, 
mam  over  the   who  kucw  that  the  partnership  between  the  de* 

i=w/ °  ,^M  a  ^^°^*^t^  h^  b^®^  previously  dissolved.    Ambrose 

member  of  kept  it  in  his  possoMBon  till  March,  and  then 

Ser^e^  negotiated  it  with  the pkintiflS  for  valuc.    Neither 

solution  of  of  the  defendants  had  received  any  value  for  it. 

^^SW  ^^  ^^  ^^^^  ^^  January,  1817,  it  was  agreed,  that 
it,  and  indorse-  the  Copartnership  between  the  defendants  should  be 
^\  ^^  dissolved ;  and  notice  was  given  in  the  Gazetteo£ib» 
z^^itxmtoM*  ^7th  of  January,  1817,  announcing  that  the  dis- 
^«  J^        solution  bad  taken  place  on  the  Slst  December  pre* 

ceding.    No  particular  notice  of  the  dissolution  of 

partnership 
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jpartHership  was   brought  home  to  the  plaitltifl^       1817. 
and  it  appeared,  that  the  names  of  Keats^  Archer  ^_   - . 
mtd  Co*  rismained  over  the  door  of  the  defendants'  and  Another 
shq>  in  the  Poultry ^  where  they  had  previously         *• 
carried  On  business  as  hatters  till  ApriU  when  ^nd  Another* 
Cobnan^s  name  was  substituted  for  Archer^^ 

Topping  for  the  defendant  Archer  contended, 
that  he  could  not  be  bound  by  an  acceptance  of 
his  partner  subsequent  to  the  dissolution  of  the  u^^ 
partnership  ;  and  he  attempted  to  distinguish  this  *  ^ 
iaae  from  those,  where  former  dealings  have  taken 
place  between  the  parties ;  for  there  he  admitted, 
that  it  was  necessary  to  shew,  that  it  was  necessary 
to  prove  notice  to  die  party* 

Marrydtt  contended^  that  it  was  incumbent  on 
the  defendant  Archer  to  prove  notice  of  the  dis- 
solution, since  whatever  might  be  their  private 
anangements  between  themselves,  to  the  world 
'  tfaey  remained  partners,  till  the  name  of  Colman 
was  substituted  for  that  of  Archer ^ 

Lord  Ellenborouoh  was  of  opinion,  that  it  was 
necessary  that  the  defendant  should  bring  home 
tfmae  notice  to  the  plaidtiffi.  He  had  imprudently 
suflfered  notice  to  be  given  of  the  continuance  of 
'tbe  partnership^  by  permitting  his  name  to  re- 
masa  over  the  door  till  ApriL  Notice  in  the 
Gazette  was  not  to  be  considered  as  notice  of  the 

of  partnership  to  all  the  world,  it  was 

u  2  a  me- 
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1617.      a  mo^tum  of  knowledge)   but  nqt  equivaleat  to 
m  ^         actual  notice, 
and  ADother  Verdict  for  the  plaintift. 

^Aa'^      il/flnyo//  and  Reader  for  the  plaintiffs. 

Topping  for  the  defendant  Archer. 


%^^  ^  Ot.^y^  ,y  .   ^  /  y     Williams  v»  Stoughtok. 
/     ai' ^J- ^^  ^'^^ ' 

Where  the  ^HIS  was  an  actioii  of  special  assumpsit  hrai^t 
^SSTa^  ^         by  the  plaintiff  who  kept  a  boarding-scheol, 

Kdon  b  to  recover  from  the  defendant,  for  the  board  «ad 

J^^^^  ^  schooling  of  two  of  his  children  for  one  yew. 

proipectns  of  The  children  had  been  taken  away  at  the  end  of  the 

SiSJ^Ir  the  ^'  ^^  y^^ »  *"^  ^^  ^^^^^  ^  entitle  the  plaintiff 
i^^ifftothe  to  his  demand,  it  was  necessary  to  resort  tD  a 
defendant,  it  is  prespectus  of  his  tcims,  a  printed  copy  of  wlkicfa 
get  diat  ^  had  been  delivered  by  the  plaintiff  to  the  defeniini, 
identical  copy  ^heu  h?  agreed  to  send  his  children.  By  4l|e 
wiiid^  terms  of  this  prospectus,  it  was  stipulated  <m  ike 
been  delivered,  part  of  the  plaintiff,  that  unless  three  guineas  were 
•uffident^  paid  upon  entrance,  if  three  months^  previous 
get  another  notice  of  the  removal  of  the  child  should  not  be 
eopyatainped.  ^^^^^  ^^^  plaintiff  shduld  be  entitled  to  be  paid 

fiir  the  whole  year. 

The  plaintiff  produced  a  printed  copy  of  liie 
prospectus,  stamped  with  an  agreement  stamp.    : 

Marrj/att  for  the  defendant  objected,  that  iim 
could  not  be  received  in  evidence,  since  it  was  not 

the 
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the  identical  prospectus  which  had  been  delivered      1817. 
to  the    defendant.  —  Notice  on  the  part  of  the  "^m   ^ 

i«^-^  --^,  ,^-  Williams 

plaintitt  to  the  defendant,  to  produce  the  copy        «. 
actually  delivered  was  then  proved,  and  the  copy  Stou«mwon. 
was  accordingly  produced. 

Marry att  objected,  that  this  could  not  be  read» 
since  it  was  unstamped,  and  the  evidence  was  ac* 
corditigly  rejected. 


^ 


Gumey  and  Arabin  for  the  plaintiff.      "^  ^    -y  ^ 

Marryatt  for  the  defendant. 


Doe  on  the  Demise  of  %  Vickery  v.  Jackson:. 

^J[^HIS   was  an    action  erf*  ejectment,    brought  Tiit  intddiv 

against  the  assignee  of  the  lessee  of  a  house,  on  ^^^^^T^ 
a  forfeiture  for  breach  of  covenant.  wall  of  a  d^ 

.  The  lease  contained  a  particular  covenant,  to  ?^*^  ^^ 

^  ^  into  an  ad* 

repair  within  three  months  af^r  notice,  affd  also  a  joining  hottte, 
jreaeral  covenant  to  keep  in  repair.    The  evidence  *"**  keeping  it 

open  for  a 

0f  dili4^idation  principally  relied  upon,  was  that  bng  space  of 
the   defendant  had  broken    a  door-way  through  tfan^«»om«t 
the  wall  of  the  demised  house  into  the  adjoining  coremoit  to 
Jiouse.  «p««'* 

Gumey  for  the  defendant  contended,  that  the 
rbreach  of  covenant  had  been  waived  by  the  subse- 
quent acoeptance  of  root  after  nodee  given,  and  said 

u  a  that 
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1817.       that  it  bad  always  been  the    intention  of  the 
jj  party  to  rebuild  the  wall  before  the  cud  of  his 

onDcm.of   term;  but  — 

ViCKXRT 

Jacksow.  Lord  Ellenborough  held,  that  this  was  a 
continuing  breach  and  a  want  of  repair,  which 
amounted  to  a  forfeiture. 

Scarlettf  Marry att^  and  Chitty  for  the  plaintiff. 
Gwmey  and  Deacon  for  the  defendant. 


Chapman  and  Others  v.  De  Tastet. 

Comm'usion  of  ^HIS  was  an  action  of  indebitatus  assumpsit  for 
5  per cwj'twi  yfovk  and  labour. 

out,  allowed  t6  The  only  question  was,  whether  the  plaintiffi;,  who 
aiunreyorona  had  been  employed  by  the  defendant,  as  surveyors, 
ruit.  m  supenntendmg  certam  alterations  m  his  buud* 

ings,  were  entitled  to  a  commission  of  five  per 
cent,  on  the  sums  laid  out,  as  surveyors. 

On  the  part  of  the  defendant,  it  was  contended, 
that  the  sum  claimed  was  too  large,  especially, 
since  in  making  such  a  charge,  the  surveyor  was 
interested  in  increasing  the  expence. 

Evidence  was  given  that  this  was  the  usual  mode 
of  charging  for  business  of  that  description. 

Lord  Ellenborough  left  it  to  the  jury  to  say, 
whether  this  mode  of  charging  was  vicious  or  un- 
reasonable, 
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»        « 

reasonable,  and  if  they  thought  it  was,  to  deduct       18 17. 
accordingly.  ^  ^    - 

The  jury  found  for  the  plainti£&  for  the  whole    aod  Others 
demand.  _.  _^- 

De  Tastet. 

Marryatt,  Comyrij  and  Campbell  for  the  plaintiffs. 
Scarlett  for  the  defendant. 


Coverlet  v.  Bcjrrell. 

^HIS  was  an  action  of  assumpsit,  brought  to  The  purchi«er 
"  recover  a  deposit  from  the  auctioneer,  on  the  ff  *»  ^"^ 

-  ^         *  by  the  Water- 

purchase  of  an  annuity  payable  by  the  Waterloo^  loo-bnd^ 
Bridge  Company.  Comp«iy, 

rni^  t  1  •  ^  •  ir*  which  18  dc- 

The  sale  was  by  auction  at  Garrawajf^  coffee-  icnbedaiwcfl 
house,  and  lot  the  first  (the  annuity  in  question),  •««««*  and 
was  described  in  the  particulars,  as  an  annuity  of  ^J^n^  toL 
64/.  per  artnum^  payable  half-yearly,  well  secured  receiTcd,  ud 
upon  the  valuable  concern,  the  Waterloo  bridge,  ^  a^Li^^te 
and  payable  out  of  the  first  tolls  received  from  the  annuity,  can- 
Waterloo  bridge.  "^S^ 

It  appeared  that  the  bridge  was  established  by  completion  of 
virtue  of  two  acts  of  Parliament,  viz.  the  49  G.  S.  *^«P»«*«» 

-  ^  rm        /•        ontheground 

c.  191*  s.J.f  and  the  53  G.  3.  c.  184.     The  first  ofmisdetenp- 
of  these  acts  enabled  the  commissioners  to  raise  ^!^»  provided 

^  the  annuity  has 

the  sum  of  100,000iL  by  way  of  mortgage,  and  the  been  granted 
latter  statute  enabled  them  to  raise  the  further  sum  « co^armity 
of  300,000/.  by  the  grant  of  annuities  payable  out 
of  the  tolls,  but  the  annuitants  had  no  preference 
in  payment  before  the  mortgagees. 

u  4  Marry att 


Buaaiix* 
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i8iT-  Mirrytf/if  for  the  defendant,  objected^  thttttfcfe 

CovERLST  ^^oiiity  ^^  question  did  not  answer  the  deik^lptidil 
V.  in  the  particulars,  since  the  annuitants  were  not  to 
be  paid  out  of  the  first  tolls  in  preference  td  0i6 
rest  of  the  creditors,  and  tlie  annuity  was  not  well 
secured,  since  for  the  last  year  and  a  half,  tio  im- 
nuitant  had  received  anything;  but  — 

Lord  Ellenborough.  —  The  annuities  are  pay* 
able  out  of  the  first  tolls,  although  not  exclusively. 
By  security  is  meant  legal  obligation,  and  the  non- 
payment arose  from  the  deficiency  of  assets,  and 
not  from  any  d^ect  in  the  security,  the  annuity 
was  created  by  virtue  of  a  public  act,  accessible 
to  every  'one,  which  any  prudent  man  would 
look  into. 

MarrycUt  then  objected,  that  the  annuity  had 
not  been  described  to  be,  as  it  was  in  fact^  a 
redeemable  annuity.  The  original  price  was  480L 
and  the  annuity  was  redeemable  at  the  end  of  five 
years  ;  three  of  which  had  expired,  and  no  one 
would  give  5802.  the  sum  which  the  plaintitf  baik» 
for  such  an  annuity,  redeemable  on  certain  events 
in  two  yearlj  \  but  — 

Lord  Ellcnborough  inclined  to  think,  that 
if  the  annuity  was  granted  conformably  with  the 
act,  it  Was  sufficient. 

Manyati  then  objected,  that  it  was  not  one 
entire  annuity,    but  consisted   of  eight  several 

annuities 
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annuities  of  8/.  each,  and  that  these  had  not  been      isi7. 
gFanted  in  conformity  ¥dth  the  act,  since  they  had  '       ^     - 
been  granted  in  consideration  of  the  payment  of        ^. 
ofie-eighth  part  of  the  purchase-money  paid  in    BwRRitL. 
prttsenti  and  in  consideration  of  the  payment  of 
the  remaining  seven-eighths  at  a  future  time. 

Lord  Ellenborouoh  overruled  the  former  ob- 
jection, but  reserved  the  latter  question  for  the 
opinion  of  the  Court. 

Verdict  for  the  plaintiff. 

Manyatt  and  Can^  for  the  plaintiff. 
Gumey  and  BamewaU  for  the  defendant. 


Brown  v.  Ceoome. 


Mondif, 
Jaa.  ia« 


THIS  was  an  action  against  the  defendant  for  ^  advwtbe. 
ii*i*  I'll  ment  in  a  pub* 

pubUshmg  a  bbel.  jic  paper, 

A  commission    had    been  taken    out   against  itrongiy  re- 
Bromi  and  Moss,  who  were  partners,  and  they  the^SoracIS 
had  been  declared  bankrupts  in  the  country.     The  of  an  individual 
defendant  had  acted  as  the  solicitor  under  this  jj^^  ^^. 
commission.      Brown  was  also    a   partner   with  mptitiibeUoiu, 
Tozer  and  Co.,  and  a  petition  had  been  presented  £^"^^^£'5^^ 

avowed  inten- 
tion of  con- 
venoig  a  meeting  of  the  creditors  for  the  purpote  of  consulting  vpon  the  measures  proper 
lb  be  adopted  for  their  own  security  if  the  legal  object  might  have  been  attained  by  means 

iBsa  tflJIBIOUS. 

to 


SM  CASES  AT  MISI  PRIU& 

1817*       to  the  Lord  Chancellpr^  in  order  to  supersede  the 
commission  against  Brown  and  Co. 

The  publication  complained  of  was  an  advertise- 
ment published  in  a  public  newspaper  in  Ghucestef'^ 
shire,  (in  which  county  Bromi^  and  most  of  his  crc^ 
ditors,  resided,)  and  was  addressed  to  the  creditors - 
of  Brown  and  Co.,  and  in  substance  charged  Brown 
with  having,  without  the  knowledge  of  his  partners^ 
drawn  bills  on  the  firm  to  the  amount  of  lO^OOO^.^ 
and  with  having  raised  money  by  forced  sales  to 
the  amount  of  several  thousands,  in  order  to  serve 
Tozer  and  Co.,  who  were  favoured  creditors,  to 
the  injury  of  the  claimants  on  the  estate  of  Brtmn 
and  Co.  to  that  amount ;  and  that  a  petition  had 
been  preferred  by  one  of  the  favoured  creditorsi 
to  supersede  the  country  commission,  in  order 
that  a  separate  commission  might  be  proceeded 
on  in  London,  and  be  there  supported  by  the  fa- 
voured creditors.  The  advertisement  then  called 
on  such  of  the  creditors  as  were  disposed  to  resist 
these  proceedings,  to  call  at  Mr»Croome*s  office 
aud  subscribe  their  names. 

The  defendant  had  pleaded  the  general  issue 
only. 

Topping  for  the  plaintiff  was  insisting  upon  the 
falsity  of  the  statement :  but — 

Lord  Ellenborough  intimated  to  him,  that  al- 
though it  certainly  was  competent  to  him  to  go 
into  such  evidence,  the  consequence  of  so  doing 

I  would 
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wpttld  be  to  let  in  evidence  on  the  other  side  of      1917^ 

the  truth  of  the  statement.  '  ^  - 

Browh 

Scarlett  for  the  defendant  contended^  that  this  Cboomi. 
was  a  privileged  communication  made  by  the  de*^ 
fendant  in  the  course  of  his  duty  as  a  professional 
man,  at  the  instance  of  his  client ;  and  he  proposed 
to  go  into  evidence  of  the  circumstances,  in  order 
to  shew  this. 

Lord  Ellenborough.  —  It  is  all  irrelevant,  ex- 
cept for  the  purpose  of  repelling  the  inference  of 
malice,  since  there  is  no  justification  on  the  record. 
The  truth  of  the  statement  is  out  of  the  question. 
No  doubt  it  was  competent  to  the  petitioning  cre- 
ditors, and  to  the  solicitor  under  the  commission, 
to  convene  the  creditors  for  the  purpose  of  con- 
sulting as  to  the  course  which  it  might  be  advise- 
able  to  pursue  after  the  petition  had  been  pre- 
ferred, in  order  to  supersede  the  commission. 
The  question  is,  whether  the  defendant  was  justi- 
fied in  publishing  this  advertisement  to  the  world, 
when  all  the  communication  which  was  necessary 
might  have  been  made  in  a  manner  less  injurious. 
In  that  point  of  view,  and  to  that  extent,  I  think 
the  publication  is  libellous. 

Scarlett  proposed  to  shew,  that  under  the  cir- 
cumstances this  was  the  only  mode  of  publication 
that  could  be  adopted,  since  the  creditors  were 
numerous  and  dispersed.    In  the  case  of  DeUmy 

V.  Jones^ 


SOO  CA8E&  AT  NtM  VKltJS, 

181?«  r«  Jones  {d)f  which  was  a  libel^  impilting  the  of^ 
fence  of  bigamy  to  the  plaintiff  the  adfeittaeotiMt 
had  been  published  in  a  newspaper.  (Lord  El- 
LENBOROUOH.  — In  that  case  the  publication  did  not 
assert  any  thing  of  bigamy.)  That  it  could  make 
no  difierence  whether  the  publication  was  by  a 
newspaper,  or  by  means  of  handbills.  The  only 
question  was  whether  the  publication  was  done 
maliciously ;  and  it  was  for  the  jury  to  considtf, 
under  the  circumstances,  whether  the  occasion  did 
not  justify  the  mode  of  communication ;  and  he 
illustrated  his  ai;gument  by  reference  to  the  cases 
of  actions  brought  by  servants  against  former 
Piasters,  where  it  was  necessary  for  the  plaintiffi 
to  shew  that  the  communication  was  malicious  and 
false,  and  where  the  words  were  justified  by  the 
particular  occasion  on  which  they  were  used.  And 
he  instanced,  also,  the  case  of  attorneys,  who  draw 
up  their  briefs  from  the  information  of  their  clients, 
but  who  are  not  liable  to  an  action  for  the  contents. 
So  in  the  case  where  a  robbery  has  been  committed, 
and  a  servant  has  absconded  who  is  suspected  of  the 
crime,  an  advertisement  stating,  that  such  a  person 
was  suspected  would  be  justifiable.  He  submittedt 
that  it  was  legal  to  advertise  for  a  meeting  of  the 
creditors  under  the  circumstances  of  the  case,  and 
that  the  newspaper  was  the  proper  channel  for 
making  the  communication;  every  man  had  a 
right  to  protect  himself  and  his  property,  alChoogh 

(a)  4  £sp.  R.X91. 

it 
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it  might  be  to  the  detriment  of  another^   and       1817> 
there  was  nothing  peculiar  to  the  law  of  libel  to      bbowk 

distin^ruish  it  from  all  other  cases.  v* 

^  CaooMi. 

Lord  £ll£NBoaou6H  observed,  that  if  th^  pub- 
lication in  question  had  merely  suggested  doubts, 
without  alleging  the  facts,  as  in  the  case  of  Delany 
v.  JoneSj    the  main  grievance  would  have ,  been 
wanting.    If  it  could  be  shewn,  that  an  advertise- 
ment in  the  Gloucester  paper,  was  the  only  possible 
means    of    communicating    notice    of    the    cir- 
comstances,  it  might  be  sufficient  to  vindicate  the 
mode;  one  person  could  have  no  right  to  take 
measures    for    his  own  benefit  to  the  injury  of 
another ;  the  argument  which  had  been  used  was 
ingenious,  but  the  defendant  made  no  progress  in 
his  defence,  unless  he  could  shew  that  such  a  pub- 
lication was  the  only  effectual  mode  of  convening 
the  creditors.     A  communication  sufficient  for  the 
purpose   might  have    been  made    in    measured 
language.      The    want    of  proper    caution   had 
r^fidered  the  publication  actionable,  as  being  pub- 
lished to  the  world  at  large ;  this  made  an  essential 
distinction,  which  applied  to  all  the  cases  \  in  the 
instance  of  a  brief  to  counsel,  for  instance,  the 
publication  as  between  the  attorney  and  the  counsel 
might  not  be  libellous,  and  yet  if  it  were  to  be 
printed  and  published,  there  might  be  a  libel  in 
every  line.     Every  unauthorised  pubU  cation  to  the 
detriment  of  another,  was  in  point  of  law,  to  be 
considered  as  malicious. 


The 


802 


Cases  at  Ntsi  ^rius, 


1S17. 
Brown 

V. 

CaooMs. 


The  plaintiff  afterwards  took    a   verdict    fbt 
nominal  damages  by  consent. 

Toppings  Gwmejfy  and  Camphtll  for  the  plaintiffs 
ScarktU  Puller^  and  Tmdal  for  the  defendants 


Crook£  v.  £dward8» 


Qponanifiue 
to  try  wlMCber 
911  act  of 
tMnkruptcy 
hat  been  com- 
mittedy  acre- 
ditor  uin- 
competeot  at 
a  witnesty 
ahhough  he 
ha*  not  pcored 

under  the 

»   • 
tffffiinwfiffli' 

Qu. 

whether  a 
commUsioner 
under  the 
commltsion  is 
a  competent 
witness  to 
prove  the 
bankruptqr. 


.^^HIS  was  an  issue  directed  by  the  vice-chanceUor 
to  try  first,  whether  Edwards  who  had  been 
declared  a  bankrupt  under  a  commission  ef 
bankruptcy,  had  committed  an  act  of  bankrupt^ 
before  the  commission  was  sued  out ;  and  Sdly, 
whether  at  the  time  of  the  act  of  bankruptcy  ^ 
good  petitioning  creditor's  debt  existed. 

In  order  to  prove  the  affirmative,  Harrison  a 
creditor  of  Edwards's  was  called,  who  stated  on 
the  voir  dire^  that  he  had  proved  no  debt  under  the 
commission. 

On  the  part  of  the  defendant  it  was  objected, 
that  he  was  an  incompetent  witness,  since  although 
he  had  not  yet  pvoved  under  the  commission,  he 
might  afterwards  dp  so.  And  the  case  of  Adams 
and  Others  v.  Malkin  (a),  was  cited,  which  was 
tried  before  Gibbs,  C.  J.,  who  assented  to  the  ob- 
jection in  a  similar  case,  and  held  that  it  was  fatal 
to  the  competency  of  the  witness,  as  well  upon  the 
trial  of  an  issue  as  of  an  action.  And  that  in  the 
case  of  WiUiams  v.  Stevens^  the  Lord  Chancellor 


(a)  3  Canip.54i' 


had 
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had  observed,  that  it  was  not  sufficient  that  the  1817. 

witness  had  not  accepted  any  dividend,  it  ought  to  Crooke 
be  certain  that  he  never  would.  v. 


Edwards. 


Topping  for  the  plaintiff  answered,  that  the 
object  of  calling  this  witness,  was  not  for  the 
purpose  of  increasing  a  divisible  fund,  in  which 
he  was  interested,  but  to  prove  the  actofbankruptcy. 

Lord  Ellenborough  said,  that  he  inclined  to  the 
opinion  expressed  by  the  Lord  Chancellor^  in  the 
case  of  Williams  v.  Stevens,  for  the  commission 
was  to  be  considered  as  a  benefit  to  the  witness, 
since  it  brought  a  divisible  fund  within  his  reach, 
and  by  supporting  the  commission  he  enlarged  the 
means  of  satisfaction,  (a) 

Mx.  Brookfield  who  had  acted  as  one  of  the 
commissioners  under  the  commission,  was  after- 
wards called  on  the  part  of  the  plaintiff. 

On  the  part  of  the  defendant  it  was  objected, 
that  a  commissioner  could  not  be  called  to  support 
his  own  commission,  since  he  had  received  fees, 
fae  did  not  act  judicially,  and  was  liable  to  an  action 
of  trespass,  in  case  the  commission  should  be 
overturned. 

Lord  Ellenborough  observed,  that  he  could 
not  be  called  upon  to  refund  the  fees  which  he 

(«)  See  ex  parte  OsboriUt  i  Rose^  387,  39a.    ffUIiamj  v.  Struenj^ 
zCimp.^oi.  contra. 

had 
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1817.       had  recei vedj  aad  his  lordship  pennitted  the  witness 
'  -    ^  to  be  examined,  saying  that  he  would  not  then 

V.         pronounce  upon  the  question. 
Edwards.        Xhe  jury  found    for  the   defendant  on    both 
questions. 


Jones  and  Others  v.  Hibjp£rt. 

The  drawer  of  ^HIS  was  an  agtion  by  the  plainti£&,  as  the,  in- 
fo? iL*«ccoi^        dorsees    of  a  bill  of  exchange  against    the 

modadoDy  in-    aCCeptOr* 

banker*,  and  PMlUps  and  Co.  oQ  the  defendant,  for  the  sxjxfx  of 
brforethebiu  415^  jy^  g^    payable  to  the  order  of  the  draw^en, 

becomes  duey  '  *   r   */  » 

becomes  bank-  three  months  afler  date,  and  indorsed  by  PhUl^ 

^   ^ho  ^^  ^*  ^^  ^^^  plaintiffs. 

knew  that  the  It  appeared  that  tliis  bill  had  been  accepted  for 
bui  was  ac-  the  accommodatiou  of  Phillips  and  Co.,  and  had 
accommoda-^  been  indorsed  by  them  to  the  plaintiff,  who  were 
lion  of  the      their  bankers  for  valuei  and  that  the  latter  knew 

notTecow"  ^^^^  *^^  ^^^  ^^^  ^^^^  accepted  for  the  accotpmo- 
tTom  the  ac-     dation  of  PliHUps  and  Co.    PhilUps  and  Co.  before 

San^thT^  *'^^  ^^  ^^^  ^^^  became  bankrupts,  and  the  cash 

amount  of  balance  with  the  plaintiffs  was  then  150/.  in  favour 

M  b^twe^^'  of  Phillips  and  Co,,  for  which  sum  the  assignees  erf 

them  and  the  Phillips  and  Co.  had  since  brought  an  action  ag^nst 

drawer  at  the     the  plaintiffs. 
time  of  his  * 

bankruptcy.         On  the  part  of  the  defendant  it  was  contended 
that  the  plaintiffs  were  not  entitled  to  i:ecover  more 

ID  than 
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thaa  265/.  17^*  Sd.  which  was  the  sum  really  due  to 
them,  as  between  themselves  and  PhiUips  and  Co. 

On  the  part  of  the  plaintiffi  it  was  insisted,  that 
they  were  entitled  to  recover  the  whole  amount  dT 
the  bill,  since  they  were  liable  to  the  assignees  of 
Phillips  and  Co.,  for  the  balance  of  150/.  in  favour 
of  Phillips  and  Co.  at  the  time  of  their  bank- 
ruptcy. 

Batlet,  J.  was  of  opinion  that  the  proper  view 
of  considering  the  case  was,  to  lay  the  bankruptcy 
of  Phillips  and  Co.  out  of  the  question,  since  dieir 
assignees  could  not  stand  in  a  better  situation  than 
the  bankrupts  themselves.  According  to  this  view 
of  the  case,  the  plaintiffi  could  not  recover  more 
than  S65/.  17 s.  8d.  since  that  was  the  balance 
really  due,  as  between  the  plaintiffs  and  Phillips 
and  Co.  If  the  plaintiffs  had  been  entitled  to 
recover  the  whole,  the  defendant  would  have  been 
^entitled  to  recover  the  amount  against  Phillips  and 
C!o.f  and  the  latter  again  would  have  recovered  the 
diflference  from  the  plaintiffi.  To  prevent  circuity 
of  action  the  plaintiffi  could  have  recovered  no 
more  than  the  balance  due  as  between  them  and 
:  Phillips  and  Co.  Upon  this  view  of  the  case  he 
was  of  opinion  that  the  plaintifis  were  not  entitled 
to  recover  more  than  the  balance. 

Verdict  accordingly. 

.    Scarlett  SLud  Chitty  for  the  plaintiff 
Tindal  for  the  defendant. 


1817. 


JoM£S 

and  others 

HiBBKRT. 


VOL.   U. 


X 
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1817 

Hurst    and  Others,    Assignees  of  FosTEt^ 

V.  GWENNAP. 

?a£SS  T^^  ^^  *^  action  of  trover,  brought  by  th* 

may  nuuntain  plamtifis  as  the  assignees  of  Foster^  a  banlif* 

^'^'^J^^  nipt,  to  recover  the  value  of  certain  books, 

poi^siuised  Foster  was  a  bookseller,  and  on  the  14th  of 

goods  from  jfm^  the  defendant  called  at  his  shop  and  pur- 

ia  the  usiud  ^  chascd  two  books  of  the  value  of  SSL  and  iSL^  on 

coone  of  his  sale  and  return.    An  act  of  bankruptcy  had  liien 

a  secret  act  of  ^^^^  Committed,  but  it  did  not  appear  that  the  dc^ 
bankruptqr,  feudaut  had  any  knowledge  of  the  bankruptcy. 
^*iJj*  Four  days  after  the  sale  a  commission  of  bank- 
purchased  on  nipt  was  sucd  out  agaiust  Fost&^  The  assignee^ 
tam^andT  ^°^®^  *^®  commissiou  afterwards  applied  to  the 
although  the  defendant  to  know  whether  he  intended  to  keep 
"*^^^^"  the  books  or  to  return  them,  and  he  informed 
mandedpay.  them  that  he  should  keep  them.  The  assigntes 
ST^'Jfi^"*  afterwards  applied  for  payment  of  the  amount^ 
as  upon  a  '  ^"^  ^^^t  in  a  bill  of  parcels,  making  the  defendant 
sale  of  the      debtor  to  JPo5fer,  and  requesting  payment  to  them- 

goods.  1 

^  selves  as  assignees. 

The  defendant  answered  that  Foster  was  in- 
debted to  him,  and  that  he  was  ready  to  set  (^the 
price  of  the  books.  No  subsequent  demand  of  the 
books  had  been  made  before  the  action  was 
brought,  and  the  books  still  femained  in  the  pos- 
session of  the  defendant. 

Gumey  for  the  defendant  contended,  that  the 
assignees  were  not  entitled  to  maintain  an  action  of 

trover 
2 
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trover  against  the  defendant,  who  had  bought  the       1817. 
goods  in  the  usual  course  of  trade,    and  knew      Hur«t 
nothing  of  the  bankruptcy.     That  the  assignees  and  Others 
having  applied  to  the  defendant  to  know  whether    ^    ^* 
he  would  keep  the  books,  and  on  his  determination 
so  to  do,  having  demanded  payment,  had  thereby 
aflSbrmed  the  sale,  and  could  not  afterwards  con- 
sider him  as  guilty    of  a  conversion,   and  that 
at  all  events  a  subsequent  demand  was  necessary  ; 
—but. 

Lord  Ellenborouoh  was  of  opinion  that  the 
action  was  maintainable,  since  the  very  act  .of 
taking  the  goods  from  one  who  had  no  right  to 
dispose  of  them,  was  in  itself  a  conversion,  ((z) 

Verdict  for  the  plaintiff. 


In  the  ensuing  term  Gumey  moved  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  on 
the  grounds  which  he  had  urged  before,  but  the 
Court  refused  a  rule  msi. 

(a)  This  cause  was  tried  at  Westmiutter,  the  sittingfl  after  Trin.  1 8 1 7 . 


ERRATUM. 

Page  161.    In  the  mtrgiotl  WOU,  for    <*  liy  (tldng  pottcnior./'  md 
caking 
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66  Oboboe  IIL 


WESTMINSTER. 


Page  v.  Goddek.  l^^s- 

HIS  was  an  action  on  a  covenant  in  a  lease  by  a  Bankrupt 
the  plaintiff  to  the  defendant,  by  which  the  ^"^"^  f  '«^ 

*  1  ♦»  ^*  premises, 

Eendant  covenanted  to  insure  the  life  of  Elizabeth  and  also  a  re« 
tkrspn^  on  whose  decease  the  plaintiff's  interest  ^^•^^'^^r  «»- 
the  premises  was  determinable,  for  the  sum  of  the  assignees ' 
DJL  during  the  term.  The  breach  assigned  was,  '^^  **"  ^^^^ 
\  defendant's  neglect  to  insure  the  life  of  ilRza*  ary  interest  in 
tAldersoTif  from  the  year  1810  to  the  com-  the  premises- 

M     z»  a  i_  ^  •  This  amounts 

mcement  of  the  action.  to  an  accept- 

The  defendant  had  pleaded  1st,  non  est  factum ;  ^^^  of  the 
ly,  his  bankruptcy  and  certificatej  3dly,  he  plead-  ^^JJ^^  * 

his  bankruptcy  more  specially,  and  that  hi»  as- 
;nee8  had  accepted  the  lease,  and  therefore  that 

was  discharged.    To  this  last  plea  the  plaintiff 
)lied  that  the  assignees  had  not  accepted  the  lease. 

VOL.  II*  Y  It 
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1818.  It  appeared  that  the  plaintiiT  had  let  the  premises 

to  the  defendant  from  May  180S,  for  the  term  of 
22  years,  excepting  30  dsLys,  if  EUzabeth  Alderson^ 
the  original  lessee,  should  so  long  live.  It  appear- 
ed also  that  the  defendant,  Godden,  was  entitled  to 
a  reversionary  interest  in  the  premises,  and  that 
the  assignees  under  the  commission  had  executed 
an  assignment  to  ouq  George  Page,  which  recited 
the  lease  of  1803,  on  which  the  action  was  brought, 
and  which  purported  to  convey  all  the  estate  and 
reversionary  interest  of  Godden. 

On  the  part  of  the  plaintiff  it  was  contended,  that 
the  assignees  had,  by  this  instrument,  conveyed 
the  reversionary  interest  only  of  Godden^  the  bank- : 
rupt,  in  the  premises,  and  that  there  had  been  no 
acceptance  of  theiease  by  the  assignees ;  but — 

•  •  •*        • 

Lord  Ellenborough  was  of  opinion^  tliat  since 
the  assignees  potentially  had  the  whole  interest 
which  the  bankrupt  possessed  in  the  lease,  and  the 
instrument  purported  to  convey  the  whole, .  the 
assignees  must  be  considered  as  having .  ass^ned 
the  lease,  and  therefore  must  have  accepted  it; 
and  that  the  whole  was  a  contrivance  for  the  pur- 
pose of  disposing  of  the  lease,  and  retaining  the 
defendant's  liability  for  the  insurance. 

Haintiff  nonsuited* 

BfiBrJett  and  Comyn  for  the  plaintiff. 
Topping  and  Chitty  for  the  defendants 
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IN  THE  COURT  OF  KING'S  BENCH, 
At  the  Second  Sittings  after  Hilary  Term. 


WESTMINSTER. 


LOESCHMAN  V.  MaCHIN.  ^^     IS\B. 

'J'HIS  was  an  action  of  trover,  brought  to  recover  The  him  of  a 
the  Value  of  two  piano-fortes.  f^J^.  ^^ 

rwr^  ,      ,  *   ,'  ,  _  lends  It  to  an 

The  plain  tin  was  a  maker  of  piano-fortes,  and  the  auctioneer  to 
defendant  was  an  auctioneer.     The  plaintiff  had  *»  fow,  is 
lent  one  of  the  pianos,  the  larger,   to  a  person  of  conversion ; 
the  name  of  Brown^   whose  wife  was  a  musical  *"^  f^  » ^^ 
teacher,  on  hire,  for  which  Bronm  was  to  pay  at  who  refuses 
the  rate  of  1 85.  per  month,  if  he  kept  it  for  the  *«  ^''▼»  >* 
whole  jwur  j  and  if  for   a  less  period,  he  was  to  ^LncTin^^* 
pay  a  guinea  per  month.     With  respect  to  the  cuned  be  first 
other  piano,  it  did  not  appear  very  clearly   on  ^' 
what  terms  it  had  been  delivered  by  the  plaintiff 
to  Brown^  whether  upon  hire,  or  that  he  might 
dispose  of  it  for  the  plaintiff.     Brown  had  sent 
both  these  pianos  to  the  defendant,  to  be  sold 
by  auction,  and  he,  upon  the  plaintiff's  applica- 
tion to  deliver  the  pianos  to  him,  refused  to  deli- 
ver them  unless  the  plaintiff  would  pay  the  amount 
of  certain  expences  which  had  been  incurred. 

Abbott,  J.,  in  summing  up  to  the  jury  said, 
I  wish  you  to    find  whether  the  smaller  piano 

y  2  was 


LOESCHMAN 
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1818.  was  let  on  hire,  or  sent  to  be  sold  by  Brofwn^ 
if  an  opportunity  offered ;  this  is  a  question  of  &ct 
for  your  consideration  ;  and  although  I  am  of  opi- 
Machin.  nion  that  it  will  make  no  difference  as  to  the  verfiett 
it  will  give  the  party  an  opportunity  of  making  the 
distinction.  The  general  rule  is,  that  if  a  man  hny 
goods,  or  take  them  on  pledge,  and  they  turn  out  to 
be  the  property  of  another,  the  owner  has  a  right  to 
take  them  out  of  the  hands  of  the  purchaser; 
except,  indeed,  in  the  case  of  a  sale  in  market 
overt.  With  that  exception,  it  is  incumbent  oi^ 
the  purchaser  to  see  that  the  vendee  has  a  good 
title.  And  I  am  of  opinion  that  if  goods  be  let 
on  hire,  although  the  person  who  hires  them  has 
the  possession  of  them,  for  the  special  purpose  for 
which  they  are  lent,  yet,  if  he  send  them  to  ail 
auctioneer  to  be  sold,  he  is  guilty  of  a  conversion 
of  the  goods ;  and  that  if  the  auctioneer  after- 
wards refuse  to  deliver  them  to  the  ownq^  unless 
he  will  pay  a  sum  of  money  which  he  anims,  he 
is  also  guilty  of  a  conversion. 

The  jury  found  that  the  smaller  piano  had  been 
sent  to  Brown  for  the  purpose  of  sale,  and  the 
plaintiff  had  a  verdict  for  the  value  of  both  the 
pianos. 

Leave  was  given  to  Marry att  for  the  defendant 
to  move  the  point. 

Scarlett  and  Campbell  for  the  plaintiff. 
Marry  att  and  Chitty  for  the  defendant. 
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ToBSsoK  and  Others  v.  The  Duke  of 

MAI^.BOROUOH• 

« 

^HIS  was  an  action  by  the  plaintifis  as  the  indor-  Action  by 

sees  of  a  bill  of  exchange,  dstei  Jamuirtf  the  ^^,^^^ 
S9th,  I8I7,  drawn  by  Woodison6n  the  defendant,  acceptor  ©f  * 
payable  to  the  order  of  the  drawer,  three  raonths  ^?\??  ^^* 

01  wJiicii  ap~ 

after  date,  and  endorsed  by  him  to  the  plaintifis*    pean  to  have 
Upon  the  production  of  the  bill,  it  appeared  to  ^^  *Jte«d 

11  1        t       •   •     t»  11      n  -r^  by  the  ic- 

have  been  dated  originally  on  the  S9th  of  Decern-  ceptor;  it  fo 
ber  1816;  the  alteration  appeared  tp  have  been  onthc^ain- 
made  by  the  defendant,  who  had  signed  his  accept-  that  the  alter* . 
ancc  immediately  below  the^  altered  date.  ^^^  "^^  ^ 

The  usual  evidence  of  hand-writing  having  been  ^^  ^  bd^! 
given,  and  Abbott  J.,  having  intimated^'  that  it  was  inent  of  the 
necessary  for  the  plainti£&  to  prove,  in  addition  to  ^^l^w'to 
this,  that  the  bill  had  not  been  indorsed  before  the  whose  dkider  it 
alteration  and  acceptance  j —  ^k,"**^^^^ 

Comyriy  for  the  plaintiffs,  submitted  t^at  it  was 
mcumbent  on  the  defendant  to  prove  the  affirma- 
tive of  that  proposition ;  and  that  otherwise  it  was  to 
be  presumed,  that  the  bill  had  not  been  negotiated: 
previous  to  the  alteration  ^  but  — 

Abbott,  J.,  said,  that  he  could  not  presume 

either  one  way  or  the  other,  and  that  unless  it 

could  be  proved  that  the  alteration  was  prior  to 

the  acceptance,  the  bill  was  void  for  want  of  a 

new  stamp. 

y3  It 
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1818. 


Johnson, 
and  Others » 

The  Duke 
of  Marlbo- 
rough. 


It  was  then  proved,  that  the  bill  was  in  the  pos- 
session of  Woodison^  the  drawer,  after  the  accept- 
ance ;  and  this  was  held  to  be  prima  facie  proof 
that  it  had  not  been  previously  negociated. 

Verdict  for  the  plaintiffi. 

Comyn  for  the  plaintiffs. 
The  cause  was  undefended. 


}^^^J*  Morgan  v.  Brydges  and  Another. 

Feb.  x6. 

Proof  of  a       ^JpmS  was  an  actfon  by  the  plaintiff  against  the 
fa^abie  writ  defendants,  late  sheriff  of  the  county  of  Mid- 

^"^  *'.^*  dlesesy  for  permitting  the  escape  of  Godfrey  Bar" 
otficef  indorsed  ^^'^>  whom  he  had  arrested  on  mesne  process. 

The  plaintiff  gave,  in  evidence,  an  examined 
copy  of  a  writ  against  Godfrey  Bamett^  at  the  suit 
of  the  present  plaintiff,  with  non  est  inventus  ihdors^ 
upon  it,  and  also  the  name  of  SJiallcross  ;  and  evi- 

donee  was  given,  that  it  was  the  practice  in  the 

If  a  party  m  a  g^grifps  ofBcc  to  iudorsc  uDon  the  writ  the  name 

cause  be  under        ^  »         ^ 

the  necessity     of  the  officcr  or  oflSccrs  appointed  by  the  sheriff 

to  execute  the  writ ;  and  that  after  an  arrest  it 
was  usual  for  the  bailiff  to  keep  the  warrant. 

On  the  part  of  the  plaintiff,  it  was  contended, 
that  this  was  sufficient  evidence  to  prove  that 
Shallcross  made  the  arrest,  under  the  authority  of 


upon  h,  IS  not 
evidence*  that 
the  sheriff  ap- 
pointed that 
officer  to  exe- 
cute the  writ. 


of  calling  his 
real  adversary 
in  the  cause> 
(who  is  not  a 
party  on  re- 
cord)* al- 
though for 
the  purpose 
of  formal 
proof  only*  he  makes  him  a  witness  for  all  purposes*  and  he  may  be  cross-examined  as 

to  the  whole  of  the  case. A.  gives  credit  to  B,  C>  who  represents  himself  to  be  iXCy 

Mid  sues  out  a  writ  against  />.  C,  under  which  B,  C.  is  arrested,  the  sheitff  would  be 
justified  iaxletainii^  B,  C,  but  is  not  bound  to  do  it. 

the 
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tbfe  sherijBT;  and  the  case  of  McNeil  v.  Ptrchard       1818. 
md  Another  (a)  was  cited  ;  where  it  had  been  held 
that  a  copy  of  the  writ,  with  the  name  of  the  baiiifi* 
indorsed  upon  it,  was  evidence  to  show  that  the     ^"^^^^ 
bailiff  nvas  authorized  by  the  sheriff* 

Topping,  for  the  defendants  contended,  that  the 
nanie  appearing  to  be  indorsed  on  the  mere  copy 
of  the  writ  was  insufficient ;  and  he  referred  to 
the  case  of  Jones  v.  Wood  (i),  Blatch  v.  Archer  (c), 
and  HiU  v.  The  Sheriff  of  Middlesex,  (rf) 

Abbott  J.,  upon  the  authority  of  these  cases, 
h«ld,  that  it  was  incumbent  on  the  plaintiff  to  gitte 
further  evidence,  to  connect  the  defendants  with 
the  act^f  Shallcross. 

.  Marryatt  for  the  plaintifis  was  then  under  the 
necessity  of  calling  Shallcross,  the  bailiff  who  exe* 
cuted  the  writ,  to  produce  the  warrant. 

The  hdiliff  ShaUcross  having  been  sworn,  pro- 
duced and  proved  the  waiTant  from  the  defendants 
anlder  which  he  made  the  arrest ;  afterwards,  whefl 
Topping  was  proceeding  to  cross  examine  the  wit^ 
ness,  Marryatt  for  the  defendants,  objected  to  the 
cross  examination,  since  the  suit  was  in  fact  the 
mAt  of  the  witness,  and  the  sheriff  was  but  the 
nominal  party. 

Abbott  J.,  said,  that  it  would  be  desirable  that  ar 

{a)  1  Esp.  R.  263.  (A)  a  Cunp.  aas.  (c)  Cowp.  63. 

(i)  7  TtuntoD,  p.  1. 

Y'4  sheriff's 
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I8id»  sheriff's  oflScer  should  not  be  examined  in  sapport 
of  his  own  causey  but  that»  since  he  had  beep  odled 
as  a  witness  for  the  plainti£&,  he  was  of  opinion 

MdAmMbei.  ^^^^  '^®  ^^  *^  ^^  considered  as  a  witness  for  all 

purposes  ;  and  he  was  accordingly  examined. 

It  afterwards  appeared,  that  Maurice  Bamett 
r^resenting  himself  to  the  plain,t]ff  as  Godfrejf 
Bamettyh^A  purchased  flannels  of  him  to  the  amount 
of  108/.,  upon  which  the  plaintiff  sued  out  a  bailable 
writ  against  Godfrey  Bametty  by  virtue  of  which 
Shakross  the  bailiff  arrested  Maurice  Bamett  (the 
real  debtor)  who  had  been  pdnted  out  to  him  as 
^4fi^  Bamett.  After  the  arrest,  ShaUcross  find- 
ing that  the  real  name  of  the  party  whom  be  had 
arrested  was  Maurice  Bamett^  and  that  he  had  ^ 
brother  whose  name  was  Godfrey  Bamett^  dis- 
charged him,  and  the  action  was  brought  upon  th i> 
•scape. 

Topping  for  the   defendants,   cont^ided  that 
tinder  these   circumstances  the   action   was   not 
maintainable,  since  the  writ  was  against  Godfrey^ 
and  Godfrey  had  never  been  found  ^  the  allegation 
*  therefore  that  the  defendants  arrested  Godfrey  had 

not  been  proved.  Maurice  had  not  acquired  the 
name  of  Godfrey  by  once  representing  himself  to  be 
Godfrey,  so  as  to  bind  the  sheri£^  although 
undoMi)tecily  he  himself,  as  an  individual,  would  be 
bound  by  that  representation. 

Abbott,  J.  permitted  the  plamtiff to  take  a  vefdict 

13  for 
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for  ncdninal  damages,  giving  leave  to  the  defendants      IBl 8» 
to  move  to  have  a  nonsuit  entered.  iSSoIk^ 


andAnolher. 


A  rule  to  show  cause  having  been  afterwards 
granted,  the  case  was  argued  in  the  ensuing  Trinity 
Term,  when  the  Court  were  of  opinion,  that  inas- 
much as  Maurice  had  represetited  himself  to  be 
Goiffreyy  he  himself  would^  have  been  bound  by 
tihat  representation,  and  that  the  plaintiff  might 
have  proceeded  against  him  in  an  action  by  that 
qame,  and  that  the  sheriff  would  have  been  justi^ 
Jted  in  detaining  him;  but  the  question  was  whether 
he  was  bound  to  detain  him,  and  the  Court  were 
of  opinion  that  he  was  not.  (a) 

{a)  See  Sbadgett  t.  CUpsoih  S  East.  348.    Seandovir  ▼•  Warm^ 
%  Ctmp.  ayo.   Cole  t.  l^ndioih  6  T.  R.  %Z4*  "Boilba^M  Diacounes.  jxi« 


Sears  v.  Lyons.  Thunday^ 

Feb.  19. 

HTHIS  was  an  action  of  trespass  for  breaking  the  in  an  actkm 
plaintiff'^s  dose  and  laying  poison  upon  it,  with  ^.  ^^^ 
intent  to  destroy  the  plaintiff's  poultry.  ley  upon  the 

Evidence  was  giyen  of  the  defendant's  havinir  p^^*«  f*- 

mites,  in  oraer 

strewed  poisoned  barley,  both  on  the  plaintiff's  pr&-  to  pobon  iu» 
mises  and  his  own,  into  which  it  appeared  that  the  poultry^  ^ 

*•*  jnry  are  not 

confined  in  their  yerdict  to  the  actual  damages  sustained,  but  may  consider  the  malicious 
iotentiMi  of  the  defesdant. 

fowls 
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•  •        • 

fowls  sometimes  escaped;   it  also  appeared  that 
some  of  the  fowls  had  died  in  consequence. 


V, 


^™^*  Gurnet/  for  the  defendant,  contended  that  the 

plaintiff  was  not  entitled  to  recover  greater  damages 
than  the  value  of  the  fowls,  and  that  the  jury  could 
not  take  into  their  consideration  the  malicious 
intention  conceived  by  the  defendant,  and  expres- 
sions which  he  had  made  use  of*  with  respect  to  the 
plaintiff.  * 

Abbott,  J.,  in  summing  up  to  the  jury,  cautiohed( 
them  to  guard  against  the  hostile  feelings  which 
the  evidence  they  had  heard  was  likely  to  excite 
in  their  minds  against  the  defendant.  The  action 
was  brought  for  throwing  poisoned  barley  upon 
the. plaintiff's  premises,  and  destroying  his  poultry; 
and  it  had  been  proved  in  evidence,  that  he  had 
actually  committed  that  injury ;  and  that  some  of 
the  fowls  had  died,  although,  whether  from  poison 
thrown  on  the  plaintiff's  premises  or  the* defend- 
ant's did  not  appear.  It  had  always  been  held^ 
that  for  trespass  and  entry  into  the  house  or  lands 
of  the  plaintiff,  a  jury  might  consider  not  only  the 
mere  pecuniary  damage  sustained  by  the  plainti^ 
but  also  the  intention  with  which  the  fact  had  been 
done,  whether  for  insult  or  injury,  andhesaid^  that 
they  were  not  confined  in  this  case,  to  the  mere 
damage  resulting  from  throwing  poisoned  barley  on 
the  land  of  the  plaintiff,  but  might  consider  also  the 
object  with  which  it  was  thrown,  taking  care  at  the 
same  time  to  guard  their  feelings  against  the  impres- 

10+  aion 
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sioii  likely  to  have  been  made  by  the  defendant's       isis. 
conduct.  ^^ 

The  jury  found  for  the  plaintiff,  damages  50/.         ^. 

Ltovs. 

Topping  and  Garrow  for  the  plaintiff. 
Gumey  and  Reader  for  the  defendant. 


HaRDT  v.  WOOPBOOFE.  Thuriday, 

Feb.  19. 

THIS  was  an  action  upon  two  promissory  notes  Th«  °>^  ^ 

made  by  the  defeqdanU  note  by  a  note 

The  first  was  dated  April  22d,  I8I7,  for  the  « the  foot, 
payment  of  100/.  eight  days  after  date,  and  at  the  Se^a  w^ 
bottom  of  the  note,  in  the  defendant's  hand-writ-  cuUr  place, 
ing,  were  the  words,  "  payable  at  32,  Castle-street,  /"^ft^^J^ 

"  Holbam.*'  ^  the  promue 

In  the  declaration  upon  this  note,  it  was  alleged,  ^®  p*y  » the 

,  o      '  usual  manner,) 

that  the  defendant,  eight  days  after  the  date,  pro-  that  the  de- 
mised to  pay  to  the  plaintiff  the  sum  of  100/. ;  ^^'^  then 
and  that  he  then  and  there  made  the  said  promis-  made  the 
sory  note  payable  at  32,  Castle-streety  Holbom.         "ote  payable 
The  second  note  was  made  payable  at  Guilds  coiar  pUce" 
jfbrd.    The  plaintiff  proved  that  when  the  first  note  do««  »ot 
became  due,  he  presented  it  for  payment  at  32,  ^J^^elcrii^ 
^^^asHe-streety  Holbom^  and  that  the    answer  was  tion  of  the 

'^ «  no  effects,"  and  that  he  also  presented  the  former  "^®; 

^lote  on  the  day  when  it  became  due,  at  two  bank-.  ApromiMoiy 
i'pg  houses  at  Guildford,  the  defendant  then  living  "^J^^"!^ 

^t  London.  a  presentment 

at  a  banker'i 
G*»  the  maker  being  absent  from  G.  when  the  note  became  due,  is  sufficient  eyidence 
A  picsemment  to  the  maker  at  G«  as  alleged  in  the  declaration. 

E.  Lowes 
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ISIS.  E.  Lawes  for  the  defendant,  contended  tiiiat  the 

Hardy      plaintiff  was  not  entitled  to  recover  in  respect  of 

V.         either  note.     The  first,  he  contended,  had  been 

WooDBooFE.  mis-described  in  the  declaration,  which  had  impro^ 

perly  stated  it  to  be  payable  at  a  particular  place. 
And  in  support  of  this  position  he  relied  on  the 
case  of  Exon  v.  Russell,  (a)  With  respect  to  the 
latter  note,  which  was  payable  at  Guildford^  he  con- 
tended that  the  plaintiff  had  not  proved  the  allega- 
tion in  his  declaration,  viz.  <<  that  he  shewed  and 
presented  the  said  last  mentioned  note  to  the  said 
defendant  at  Guildford^**  there  was  no  evidence 
of  any  presentment  to  the*  defendant  at  Guildford^ 
or  to  connect  the  presentment  at  the  banker's  with 
the  defendant. 

Scarlett  for  the  plaintiff  contended,  that  as  to  the 
first  objection  there  were  two  sufiicient  answers^ 
1st,  the  note  at  the  bottom  of  the  promissory  note 
making  it  payable  at  32,  Castle-street^  Holbami 
and  2dly,  that  the  case  differed  from  that  ofEjmt  v. 
RusseU,  since  the  declaration  did  not  describe  the 
place  of  payment  as  part  of  the  note  itself,  as  had 
been  done  in  the  case  of  Exon  v.  JRussell,  it  merely 
alleged  that  the  note  was  payable  at  the  particular 
place,  and  not  that  it  was  so  payable  according  to 
the  tenor  and  effect  of  the  note. 

As  to  the  2d  note,  the  defendant  had  contracted 
to  pay  the  amount  at  Gtdldford;  he  had  no  right  ta 
object  that  he  was  not  there ;  if  he  had  been  there 
the  note  would  have  been  presented  to  him  there. 

{a)  4  Maule  and  Selwy%  505. 

Abbott, 
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Abbott,  J.,  was  of  opinidb  that  the  allegation       igia. 
that  the  defendant  had  made  the  first  note  payable  ^       v      '^ 
at  the  particular  place,  was  proved  by  the  words        ^^ 
themselves,  in  the  defendant's  hand-writing ;  and  Woodroofe. 
that  a  presentment  at  Guildford^  the  defendant  not 
being  there,  was  a  presentment  to  him. 

Verdict  for  the  plaintiff'  on  both  notes. 

•  ■ 

'  Scarktt  and  Esphasse  for  the  plaintiff. 
^.  Lowes  for  the  defendant. 

In  the  ensuing  term,  the  Court  refused  a  rule 
i  for  a  new  trial. 

See  Price  v.  MitcheU,  4  Campb. 


OuGHTON  V.  West.  ^1?*^' 

Feb.  40. 

nTHIS  was  an  action  of  assumpsit  on  a  promise  Declaration  on 
by  the  defendant,  to  get  a  bill  of  exchange,  of  ^hcdS^dSt 
the  amount,  of  30/.,  discounted  for  the  plaintiff^  and  to  pay  over  to 
to  pay  to  him  the  amount;  there  was  also  an  ac-  ^^®P^*»n^»  ^ 

^  :  n  rji-j  ^^  amount  of 

count  for  money  had  isgid  received.  a  biu  of  ex- 

It  appeared  that  the  plaintiff  had  delivered  the  ^^}^^^^9  ^e. 

biU  of  exchange  in  question  to  the  defendant,  to  by  the  pi?    ™ 


laiD- 


get  it  discounted.     The  defendant  was  a  tailor,  ^>  ^^  z^  <^ 
and  it  was  also  agreed,   that  he  should  make  a  ^^" L 


«uit  pf  clothes  for  the  son  of  the  plaintiff,  which  The  defendant 
"was   to  be   paid  for  out  of  the  discount  when  fhJbm^dis. 
received ;  the  defendant  was  to  make  clothes  for  charge  of  a 
the  plaintiff  to  the  amount  of  10/.,  and  to  pay  him  ^^"f^  J]^ 
SOU  in  money.    The  defendant  did  not  in  fact  to  the  pUintiir 
discount    the  bill,   but  paid  it  to  Latham  and  1''"^^^^^ 

;'  *  discounted  the 

Roberts^  bui. 


SM  '    CASES  AT  NISrP&IU& 

1818.  Roberts^  hid  mereeri,'  for  a  debt  which  he  owed 
them,  and  he  afterwards  made  clothes  for  the  son 
of  the  plaintiff  to  the  amount  of  7/*  10^*»  and  after- 
wards tendered  the  plaintiff  the  sum  of  l/L  19^, 
which  he  refused  to  receive.  Roberts  and  Latham 
had  arrested  the  plaintiff  upon  the  bill. 

On  the  part  of  the  defendant,  it  was  contended^ 
that  he  was  not  liable  in  the  present  action,  siuee 
he  had  not,  in  fact,  received  any  discount  iipoQ 
the  bill,  and  since  the  agreement  was  not,  that 
the  whole  of  the  discount  should  be  paid  to  the 
plaintiff,  but  that  he  was  to  receive  10/.  in  dotbes^ 
and  20/.  in  money ;  bat  — 

Lord  Ellenborouoh  was  of  opinion,  that  when 
the  defendant  paid  the  bill  in  discharge  of  a  debt 
of  his  own,  in  effect  he  discounted  the  bill ;  and 
that  the  tender  of  the  money  was  conclusive  as  to 
his  liability.  He  could  not  have  the  benefit  of  a 
tender,  without  taking  upon  himself  the  inconve- 
nience of  an  admission.  The  agreement  was  in 
effect,  that  the  defendant  should  procure  the  bill 
to  be  discounted,  and  that  clothes  having  been 
made  by  the  defendant  for  the  plaintifi^  the 
amount,  when  made,  should  be  deducted  ft^m  the 
amount  of  the  bill. 

Verdict  for  the  plaintifil 

Richardson  for  the  plaintiff. 
GumeT/  for  the  defendant. 
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Stuart  v,  Crawlet.  .    *®^®*    . 

'THIS   was    an  action    against  the   defendant^  Agreyhoond 
a   carrier    of  goods    by   the    Grand  June-  "carni^ho* 
i^an  Canal^    for   negligence    in    losing  a    valu-  gives  a  receipt 
able    greyhound   which    had  been   delivered  to  ^^  j^d^^. 
him  to  be    carried  -  from  London  to  Harefield  ing  afterwards 

Lock.  Ic«t,the«r- 

•  nercanaot 

It  appeared    that    the  servant  of  the  plain-  setup  as  a  de- 
tiff    took    the    dog    to    the    defendant's    ware-  J^*^^J* 
house,    with   a  string  about  his  neck,  and  that  properly  se- 
the    book-keeper    of   the    defendant,    to    whom  cured  when 
the   dog   had    been    delivered,    gave   a  receipt,  i^^^ 
acknowledging    the    delivery.      The    dog    was 
afterwards    tied    by   the  cord  in    a    watch-box, 
)iut  within   half   an  hour  afterwards  he  slipped 
£rom    the    noose,     and    had    not    since    been 
heard  of. 

On  the    part  of  the   defendant   it  was  con- 
tended,  that    the  dog    had   not  been   delivered 

in  a  state  of  security  to  the  defendant's  book- 
Iceeper;  there  was  no  collar  about  his  neck, 
but  only  a  cord,  which  was  not  sufficient 
to  secure  him ;  and  that  the  case  was  simi- 
lar to  that  of  a  delivery  of  goods  imper- 
fectly packed,  and  where  the  loss  arises 
from  want  of  care  on  the  part  of  the  owner. 
But  — 

Lord 


Stuart 
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1818.  Lord  Ellenborohgh  held,  that  the  defendant 

was  responsible.  In  point  of  law  the  defendant 
had  acknowledged  *  the  delivery  of  the  dog  to 
Crawleit.  him  by  giving  a  receipt.  The  case  was  not 
like  that  of  a  delivery  of  goods  imperfectly 
packed,  since  there  the  defect  was  not  visfible:; 
but  in  this  case  the  defendant  had  the  means 
of  seeing  that  the  dog  was  insufficiently  secured. 
The  present  case  was  not  of  great  importance; 
but  the  same  point  might  occur  upon  a  ques- 
tion of  the  greatest  magnitude.  After  a  com* 
plete  delivery  to  the  defendant,  he  became  respon- 
sible for  the  security  of  the  dog,  the  proper^ 
then  remained  at  the  risk  of  the  defendant, 
and  he  was  bound  to  lock  him  up,  or  to  take 
other  proper  means  to  secure  him.  The  owner 
had  nothing  more  to  do  than  to  see  that  he 
was  properly  delivered,  and  it  was  then  in- 
cumbent on  the  defendant  to  provide  for  its 
security. 

Verdict  for  the  plaintiff 

Gvmey  and  Adams  for  the  plaintiff. 
Marryatt  for  the  defendant 
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White  v.  Mattison.  - 

1818. 

ft 

TTHIS  was  an  action  of  assumpsit  to  recover  the  A  seaman  is 

plaintiff's  wages  as   a  seaman   on   board  the  Jhe  "hip's  ar- 
fltbip  Louisa^  on  a  voyage  from  Buenos- Ayres  to  tides  from  de- 

By  the  ship's  articles  it  was  stipulated,  that  na  expiration  of 
seaman  or  officer  should  be  entitled  to  demand  ^7teruie*hip'8 
bis  wages  until  twenty  days  after  the  arrivar  of  arrival  at  her 
the  ship  at  her  port  of  discharge  or  delivery  of  her  "^^'^^^^^ 
cargo.     On  the  part  of  the  defendant  it  was  con-  of  her  cargo, 
tended,  that  the  action  had  been  brought  by  the  ^f^^  that  ai- 

°  •'  though  the  sea - 

plaintiff  before  the  expiration  of  the  twenty  days,    man  had  com- 
It  was  then  proved,  on  the  part  of  the  plaintiff,  m^n^ed  his 

!_,/,  ,  /.I  -11        action  before 

that  before  the  commencement  of  the  action  the  de-  the  expiration 
iendant  had  sent  for  the  ship's  crew  in  order  to  pay  of  the  twenty 
them  their  wages,  when  the  plaintiff  claimed  wages  stiu^overa 
to  be  due  to  him  to  the  amount  of  40/.  and  upwards,  sum  which  the 
and  the  defendant  then  offered  him  31/.  which  he  adrnftted^tobc 
admitted  to  be  due  to  him  for  wages;   but  the  due  to  him  for 
plaintiff  refused    to  take  it,   and  the  defendant  ^^^^'hehad 
told  him,  that  if  he  would  not  take  that  he  would  offered  to  pay- 
get  nothing.     It  was  contended,  on  the  part  of^"^ 
.the  plaintifi^   that  he  was  at  all   events  entitled 
to  recover  the  sum  of  31/.  which  had  been  ad- 
mitted to  be  due. 

Marry att  for  the  defendant  contended,  that  the 

plaintiff  was  not,  because  the  parties  had  disagreed 

VOL.  II.  z  as 
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as  to  the  amount  of  the  sum  due,  therefore  entitled 
to  claim  his  wages  at  an  earlier  period. 

Lord.  Ellenborough  was  of  opinion,  that  the 
clause  in  the  articles  did  not  attach  upon  wages 
which  the  defendant  had  admitted  to  be  due. 
It  was  to  the  defendant's  advantage  that  he 
should  not  be  liable  before  the  expiration  of 
twenty  days,,  but  he  had  himself  offered  to  pay^ 
them,  and  had  made  a  tender. 


Reader  and  Piatt  for  the  plaintiff. 
Marryatt  for  the  defendant. 


Jeune  V  Waiid. 


On  the  day  f'HIS  was  an  action  by  the  plaintiff,  the  payee 
meofabiiiof '        ^^  ^  ^^'^  ^^  exchange,  against  the  defendant 

exchange  pay-   aS  the  aCCeptor. 

^m^^^  The  bill  in  question  was  drawn  on  the  28th  of 
leaves  it  with     May^  1817>  by  Godfrey  f  on  the  defendant,  for  the 

sum  of  150/.  payable  at  sight. 

It    appeared   that    the. plaintiff  had   e(upplied 

Godfrey  with  a  quantity  of  shoes  as  a  venture  to 
diafcthednwee  the  East  Indies,  whilst  he  was  a  minor.  Godfrey 
has  refused  to    returned  in  the  spring  of  1817,  and  drew  the  bill 

accept  the  bai  r       & 

and  resorts  to  other  measures  for  obtaining  payment  of  his  debt  from  the  drawer; 
in  ten  days  after  this  the  drawee  announces  to  the  payee  that  he  has  destroyed  tlK 
biU»  conceiving  it  to  be  of  no  use.     The  drawer  is  not  liable  as  the  acceptor  of  the 

bill,  (by  three  judges,  Lrod  Ellenborough,  C.  J.  dissentiente.) Evidence  of  the 

time  of  birth. 

at 


the  drawer 
for  acceptances 
a  month  aftar- 
wards  the 
payee  states 


Ik 
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at  the  time  of  its  date,  and  delivered  it  to  the       1818. 
plaintiff  in  discharge  of  his  debt,  and  he  was  then,  ^     ,  ^ 
as  contended  by  the  plaintiff,  of  age.     The  defen-  v. 

dant  Ward,  was  joint  executor  along  with  one  Ward. 
Stubbht;  under  the  will  of  Mrs.  Leake,  who  had 
left  Godfrey  a  legacy  of  200/.  After  the  bill  had 
been  so  drawn,  the  plaintiff,  on  the  29th  of  May, 
delivered  it  to  the  defendant  for  acceptance.  The 
defendant  never  returned  the  note,  but  on  the  9th 
of  July  wrote  a  letter  to  tlie  plaintiff,  informing 
him  that  he,  the  defendant,  had  destroyed  the  note, 
which  could  not  be  of  use  to  any  one.  The  plaintiff, 
about  the  latter  end  of  June,  introduced  himself  to 
Egerton  with  a  letter  from  the  defendant,  the  con- 
tents of  which  did  not  appear :  he  informed  Egerton 
that  he  had  applied  to  the  defendant  for  his  accept- 
ance of  the  bill,  but  that  he  had  refused  to  accept 
it.  Egerton  told  the  plaintiff  that  he  thought  the 
defendant  had  done  right,  since  the  drawer  was  not 
of  age,  and  that  before  payment  of  the  legacy  a 
discharge  ought  to  be  given  to  the  defendant 
under  the  legacy  act,  and  the  duty  should  be  paid. 
The  plaintiff  then  requested  that  Egerton  would 
affi>rd  him  some  facility  in  recovering  the  money, 
and  Egerton  promised  that  he  would.  The  de- 
fendant supposing  that  Godfrey  would  attain  to 
the  age  of  twenty-one  on  the  third  of  July,  a 
meeting  was  appointed  to  take  place  on  the  fifth 
of  July,  when  the  legacy  was  to  be  paid,  and  the 
plaintiff,  by  the  direction  of  Egerton,  attended  in 
order  to  recover  payment  of  his  bill.  This  money 
was  not  paid  on  the  fifth,  and  Godfrey  afterwards 

z  2  received 


Ward. 
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1818.  received  it  without  the  plaintifTs  privity.  On  the 
Jeune  P^^  ^^  ^^^  plaintiff  it  was  contended,  that  the 
V,  conduct  of  the  defendant  in  keeping  and  destroy- 
ing the  bill,  made  him  liable  as  an  acceptor,  in 
case  the  defendant  had  not  meant  to  accept  the  bill, 
he  ought,  according  to  the  course  of  business,  and 
the  custom  of  merchants,  to  have  returned  it  to 
the  plaintiff;  by  the  destruction  of  the  bill  he  had 
deprived  the  plaintiff  of  his  security  for  his  debt 
The  cases  oi  Harvey  v.  Martin^  1  CJamp.  425.  n.  and 
of  Trimmer  v.  Oddie,  Bayley  on  Bills  88.  S  Ed. 
cor.  Lord  Kefiyoriy  were  cited,  and  also  the  case  of 
Bentinck  v.  Dorrien^  6  East.  199.  to  shew  that  by 
the  detention  or  mutilation  of  a  bill  of  exchange, 
and  a  fortiori  by  its  destruction,  the  drawee  made 
himself  liable  as  acceptor. 

On  the  part  of  the  defendant,  it  was  contended 
that  under  the  circumstances  of  the  case,  the 
detention  and  the  destruction  of  the  bill  did  not 
amount  to  an  acceptance,  according  to  the  custom 
of  mercfiants.  He  might  possibly  be  liable  in  a 
special  action  for  destroying  the  bill,  but  there 
was  no  authority  to  shew  that  the  mere  act  of 
destruction  amounted  to  an  acceptance.  In  the 
cases  where  a  detention  of  the  bill  had  been  held 
^  to  be  equivalent  to  an  acceptance,  the  inference  of 
acceptance  had  been  drawn  from  the'  previoug 
course  of  dealing  between  the  parties,  which  were 
such,  that  the  effect  of  detention  was  to  induce 
the  holder  of  the  bill  to  believe  that  it  had  been 
accepted,  and  in  some  the  question  was,  whether 
an  acceptance  once  made  could  be  revoked.     In 

14  the 
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the  present  case,  on  the  contrary,  it  appeared  in  1818. 

evidence  that  the  defendant  had,  upon  the  plaintiff's  j^ 
application  to  him  for  that  purpose,  absolutely         v. 

refiised  to  accept  the  bill.  Ward. 

Lord  Ellenborough  said,  that  he  would  allow 
tile  plaintiff  to  recover,  reserving  liberty  for  the 
defendant  to  move  the  point,  bUt  at  the  same  time 
^pressed  a  very  strong  opinion  in  favour  of  the 
plaintiff's  right,  to  consider  the  defendant  as  the 
acceptor  of  the  bill.     There  had  been  many  cases 
where  it  had  been  held  that  the  mere  detention  of 
the  bill  wa^  sufficient  to  make  the  drawee  liable  as 
an  acceptor,  and  if  that  was  sufficient  to  constitute 
an  acceptance,  a  fortiori^  the  utter  extinction  of 
the  bill  would  be  sufficient.     His  Lordship  said,  I 
recollect  the  case  of  Trimnier  v.  Oddie,  which  was 
tried  before  Lord  Kenyon,  who  was  of  opinion  that 
the  detention  of  a  bill  when  sent  for  acceptance, 
amounted  to  an  acceptance  ;  I  should  have  thought 
it  oiore  adviseable  to  have  declared  on  the  special 
circumstances  of  the  case,  but  his  Lordship  was  of 
a  different  opinion.    The  only  question  is,  whether, 
according  to  the  custom  of  merchants,  the  defend- 
ant ought  not  to  have  returned  the  bill  after  it  had 
been  left  with  him  for  acceptance  ?     The  person 
on  whom  a  bill  of  exchange  is  drawn,  when  it  is 
presented  to  him  for  acceptance,  ought  to  deter- 
mine  whether  he  will  accept  it  or  not ;  and  if  he 
determine  not  to  accept  it,  he  is  bound  to  return 
it,  for  the  party  is  entitled  to  the  immediate  use 
of  the  thing,  and  if  the  drawee  deprive  him  of  the 
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1818. 


Jeune 
Ward. 


use  of  the  instrument  by  destroying  it,  he  is  as 
liable  as  if  he  had  written  his  name  upon  it  (m) 


It  was  also  contended  on  the  part  of  the  defend- 
ant, that  Godfrey  was  a  minor  on  the  28th  of  May^ 
when  the  bill  was  drawn.  In  order  to  prove  this, 
a  copy  of  a  certificate  of  baptism  of  Gotffreyf  from 
the  books  of  the  East  India  Company,  was  given 
in  evidence,  from  which  appeared  that  Godfrey  bad 
been  baptized  at  Madras  on  the  Sd  of  July  1796. 
No  witness  was  called  to  prove  the  time  of  the 
birth  more  exactly,  and  it  appeared  that  the 
mother  of  Godfrey  was  still  living. 

Lord  Ellenborough  left  it  the  jury  to  say, 
whether,  under  these  circumstances,  Godfrey  was 
of  age  when  he  drew  the  bill,  observing,  however, 
strongly  on  the  circumstance,  that  the  defendant 
had  called  no  witness  to  prove  the  precise  time  of 
the  birth,  althoQgh  such  evidence  was  in  his  power, 
and  it  was  incumbent  upon  him  to  prove  the 
minority. 

The  jury  found  for  the  plainfiifi  upon  this  fact, 
and  he  had  a  verdict  for  the  amount  of  the 
Dill,  (m) 

Gumey  and  Espinasse  for  the  plaintiff. 
Topping  and  Gaselee  for  the  defendant. 


(m)  The  cise  afterwards  came 
before  the  court  of  King's-bench, 
upon  a  motion  to  set  aside  the  ver- 

5t 


diet  for  the  plaintiff,  and  enter  a 
nonsuity  when  the  same  objection 
was   made    in  argniBcnt   by  tJie 

covBsel 
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ud  for  tbe  defiendant  at  had  Oi^ygoes  to  that  extent.     When.        1818.. 

I  made  at  the  trial ;  and  it  was  a  bill  is  taken  and  left  for  accept- 

loggiettedy  that  upon  the  eri-  ance,  it  is  incumbent  on  the  drawet 

Wf  it  did  not  clearly  appear  that  either  to  accept  or  return  the  bilL. 

bin  had  been  left  widi  the  de-  But  it  is  objected  in  this  case,  that, 

but  for-  the  purpose  of  being  the  defendant  refused  to  accept  the 

or  acptpted  or  returned.  bill.    I  find  it  suted  upon  my  note 

iOhi^ELLENBoRouGH.  ^  I  do  that  fFarJ  refused  to  accept  it,  but 

ivoilkct  that  at  the  trial  any  it  does  not  appear  whether  this 

Ctioii  was  made  to  the  sute-  refusal  was  prior,  or  subsequent  to 

It  of  the  witness,  that  the  bill  the  time  when,  by  the  destruction 

I  left  with  the  defendant  for  ac-  of  the  bill,  he  had  rendered  himself 

&MMe»  and  that  the  defendant  incapable  of  dbing  either  act.   The 

nraidt  wrote,  in  answer  to  the  bill  was  left  on  the  a9th  of  Maj  ; 

ndf  t  application,  that  the  bill  the  conversation  between  the  pl^o- 

been  destroyed  by  him ;  nei-  tiff  and  Egerton  was  in  the  latter 

?.do  I  recoUect,  that  Egerton* i  end  of  Junet  and  the  letter  in  which 

leaee  was  in   contradiction  of  the    destruction   of   the  bill  was 

m  facts ;  I  proceeded  on  that  stated,  was  not  written  till  the  ^tb 

ieh  i  considered  to  be  the  recog-  of  July.    The  bill  therefore  might 

id  course  of  mercantile  dealing,  have  been  a  month  in  his  possession 

i  wbefvrtt  a  bill  is  sent  for  ac-  before  he  announced  whether  he 

tmcci  after  a  reasonable  time  woyld  accept  it  or  not.     If  the 

.dapted  (and  more  than  a  rea-  bill  was  not  left  for  acceptance, 

lUe'  time  had  elapsed  in  this  the  plaintiff's  case  of  coone  falls  to 

i),  Aidi  detention  is  considered  the  ground  ;  but  it  appears  to  me 

lie  commercial  world  as  equiva^  that  there  was  suflBdent  evidence  to 

:  toa  refusal  to  redeliver;  and  that  shew  that  it  was  left  for  acceptance. 

tte  the  drawer  of  a  bill,  omits  to  The  defendant  must  have  acted  on 

vok  it  within  a  reasonable  time,  the  determination  which  he    had 

incurs  the  same  responsibility  as  formed  previous  to  the  ad  of  Juijf 

le  had  accepted  the  bill.     In  the  and  it  does  not  appear  that  he  crer 

Mot  instance,  more  than  a  rea-  notified  any  determination  not  to 

able  time  had  elapsed  without  accept  till  the  end  of  June,     Shice 

'  rtoim  of  the  bill  ;  the  defend-  therefore  the   defendant  detained 

hady  by  his  own  act,  put  it  out  the  bill  beyond  a^  reasonable  timcy 

lut  power  ever  to  return  it,  and  and  ultimately  destroyed  it  with- 

re  were  no  means  of  recreating  out  signifying  any  refusal  to  accept 

document   which  he  had  de-  it,  it  appears  to  me,  that  he  has 

lyed,  and  the  plaintiff  was  thus  made   himself  responsible  as   an 

■rired  of  the  means  of   proof  acceptor,  and  that  the  rule  must 

inft  the  drcwer.     It  has  been  be  discharged. 
\t  that  there  is  no  case  in  the         Baylet,J.  —  On  the  best  con- 

>ks  >  which  warrants  this    doc-  sideration,  I  cannot  say,  that  the 

le  ^  but  it  appears  to  me,  ihat  defendant  is  to  be  considered  as  the 

!.  princij^  laid  down  by  Lord  acceptor  of  this  bill.    The  bill,  It 

isfMb  tn  the  case  of  Trimmer  ▼.  appearsi  was  drawn  on  th  iSth  of 

z  4  Majt^ 
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1818.         Majf  payable  at  sight.     On  the 
,1    ^  *   99th  of  Majt  some  application  was 

Jeu  N  fi         tfkade  by  the  plaintiff  to  the  defend- 
v  anty  this  must  have  been  either  £or 

Wa&D*  the  payment  or  for  the  accept- 
ance of  the  biUy  but  the  bill  was 
not  paid)  and  there  is  no  reason  to 
luppoie  that  there  was  any  accept- 
ance of  the  bill  at  that  time;  The 
billt  however  was  the»  left  in  the 

r«8es8ion  of  the  defendant^  where 
remained  till  it  was  ultimately 
destroyed  by  him.  Where  a  bill 
•f  e&chan^e  it  left  for  acceptance, 
in  the  ordinary  course  of  commer- 
tial  transactbnsf  it  is  the  du^y  of 
the  pirty  to  call  for  it  within  a 
reasonable  time»  in  order  to  ascer- 
tain whether  it  has  been  accepted 
6r  noty  unless*  as  in  one  of  the  coses 
^ited  {Hamjey  v.  Martin)^  strnie 
Other  and  pediliar  course  of  dealing 
hils  been  established .  between^  the 
parties.  In  this  case,  it  does  not 
appear  that  the  plaintiff  ever  called 
§oc  the  billy  which  is  a  circum- 
stance of  considerable  importance 
M  the  present  question.  I  forbear 
to  state,  at  present,  what  my  opi- 
iikki  would  be  in  case  of  the  de- 
sthiction  of  a  bill  so  left  within 
a  reasonable  time.  I  am  npt  pre- 
pared to  state,  that  if  the  party  on 
application  said,  I  have  destroyed 
the  bill,  it  would  amount  to  an 
Acceptance.  It  would  certainly  ren- 
der him  liable  to  an  action ;  but 
I  think  it  would  not  amount  to  an 
accqnance.  An  acceptance  is  au 
tngageiiiient,  it  implies  an  act  of 
the  mind,  in  acceding  to  the  re- 
quest of  another;  how  then  can 
a  refusal  to  accept  be  an  accept- 

'ance?  On  this  point,  however,  it 
is  unnecessary  to  advance  any  opi- 

'  nion  in  the  pre^^ent  in^^tance,  since 
it  does   hot  appear  that  the  bill 


was  destroyed  withia  that  vaatf 
during  which  it  could  be  consi- 
dered as  remaining  for  the  purpose 
of  acceptance.  It  appearsy  that 
after  a  month  had  eli^ised  from 
the  delivery  of  the  bill,  the  pUio- 
tiff  called  upon  Egertotif  and  riBf 
introduced  himlelf  by  a  letter 
from  the  defendant,  which  is  Mt 
in  evidence*  He  then  comnvfeib 
cates  to  Egertmi  that  Gadfiny  was 
entitled  to  a  legacy,  aupl  that  iJie 
defendant  had  refused  to  aeotpt 
the  bill.  It  appears  thenp  thst  die 
parties  had  not  had  frequent  deaiiags 
with  each  other,  but  that  this  mas 
a  single  tiansaction»  unconnected 
with  any  usual  course  of  dealiog. 
The  plaintiff  does  not  complain  10 
Egerton  that  the  bill  has  been 
detained  for  an  unreasonable  time^ 
but  applies  to  him  in  order  to  pn»' 
cure  his  assistance  in  obtaining 
payment  of  his  debt*  Egftriam 
says  that  the  defendant  has  done 
right  in  refusing  to  accept  the  bill ; 
but  informs  the  plaintiff  that  God- 
frey  will  be  of  age  on  the  .^d  of 
July-,  and  that  there  is  to  be  a 
meeting  on  the  5th,  when  Godfrey 
is  to  receive  his  legacy.  What 
passed  oh  the  5  th  does  not  appear, 
but  the  money  was  not  paid.  On 
the  9th  the  defendant  writes  to 
inform  the  plaintiff  that  he  has 
destroyed  the  bill.  The  act  of  de^ 
stroying  the  bill  was  either  wrong- 
ful or  it  was  excusable.  If  it  was 
wrongful,  the  defendant  was  liable 
to  an  action  of  trover  for  the  coa- 
version  ;  as  an  acceptor  of  the  bill 
he  would  be  liable  to  the  whole 
amount  of  the  bill ;  in  an  action  of 
trover  he  could  be  liable  only  to 
the  extent  of  the  damage  which  the 
plaintiff  had  actually aiistained.  If 
notwithstanding  the  destruction  of 

the 
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ttfe  bill  he  might  ttill  have  had 
Mi  remedf  'against  Godfrey  %  he 
^wvdU  not  I  think  have  been  liable 
in  trover  to  the  full  amount  of  the 
bill.  Iff  on  the  other  bandy  the  de- 
atruction  was  excusable  because 
-«fter  a  refusal  on  the  part  of  the 
to  accept  the  bill  the  plain- 
%ad  no  beneficial  object  in  the 
ision  of  the  bill,  but  intended 
to  retort  to  his  original  demand 
against  the  drawer*  it  is  possible 
dwt  the  circumstances  might  afford 
•  'good  excuse  to  an  action  of 
trover.  At  all  events*  it  appears 
to  me*  that  the  circumstance  of 
the  dettniction  of  the  btll  does 
not  amount  to  an  acceptance  by  the 
defendant. 

Abbott*  J.  -—  I  am  not  able  to 
satisfy  myself  that  the  defendant 
it  liable  as  the  acceptor  lof  the  bill. 
No  case  has  been  cited  which  is 
similar  to  the  present ;  and  it  is  not 
likely  that  any  suck  case  can  be 
cited*  because  the  present  tran- 
saction is  out  of  the  ordinary  course 
of  business.  It  appears  that  the 
defendant  was  one  of  two  executors 
of  a  willy  under  which  Godfrey  was 
entitled  to  a  legacy  of  aooA  On 
the  credit  of  this  legacy  he  draws  a 
bill  which  hu  dtlivers  to  the  plain- 
tiff. This  bill  the  plaintiff  takes 
to  the  residence  of  the  defendant* 
and  returns  without  it.  The  next 
occurrence  in  this  transaction  is 
'  die  application  of  the  pbintiff  to 
Sgerton  in  the  latter  end  of  June ; 
he  states  that  he  has  received  a 
letter  from  the  defendant*  and  de- 
tires  him  to  afford  him  some  facility 
In  procuring  payment  of  the  money.. 
The  bin  was  drawn  on  the  aSth  of 
JKi^  payable  at  sight*  the  plaintiff 
hunself  went  down  to  the  residence 
of  the  defendant*  on  the  a 9th  of 


May%  and  the  whole  transaction 
ought  to  have  been  completed  early 
in  Jffne*  The  plaintiff*  howeveri 
did  not  rely  on  the  possession  of 
the  bill  by  the  defendant  as  an  ac«> 
ceptance  by  him*  but  applied  to 
have  the  money  intercepted  in  its 
way  to  Godfrey f  which  he  would 
not  have  done  had  he  relied  on  the 
detentioa  of  the  bill.  Now»  one 
witaest  'sayt  that  the  defendant 
tdiliitted  that  the  biH  had  been 
left  with  him  for  acceptance.  An- 
other witness*  Egerton^  states  that 
the  plaintiff  told  him  that  the  de- 
fendant had  refused  to  accept  the 
bill ;  when  he  refused*  and  whethar 
the  refusal  was  by  letter  doe^t  not 
appear ;  but  that  the  plaintiff  did 
not  consider  the  defendant  liable 
may  be  inferred  from  his  having 
adopted  other  means*  and  procured 
other  facilities  for  obtaining  pay- 
ment. Upon  the  whole*  therefore* 
I  am  of  opinion  that  the  defendant 
is  not  chargeable  as  the  acceptor 
of  this  bill.  I  have  looked  with 
great  anxiety  to  those  ca^s  where 
a  constructive  acceptance  has  been 
held  to  be  equivalent  to  an  actual 
acceptance*  since  they  introduce 
much  uncertainty  into  the  admini- 
stration of  the  law.  It  would  have 
been  very  desirable  that  nothing 
short  of  an  actual  acceptance  on 
the  face  of  the  bill  should  have 
been  deemed  a  legal  acceptance. 

HoLROYD*  J. — I  entertain  much 
doubt  upon  the  present  question ; 
and  were  it  not  that  I  wish  for 
further  investigation  of  the  facts 
by  means  of  a  new  trial*  I  should 
have  wished  for  further  time  for 
consideration.  I  have  always  un- 
derstood that  where  a  bill  has  been 
left  for  acceptance*  and  is  not  re- 
'  turned  when  called  for*  and  the 

party 
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party  with  whom  it  is  left  takes 
upon  himself  the  disposal  and 
ownership  of  the  biU>  he  thereby 
renders  himself  liable  as  the  accep- 
tor ;  but  that  the  mere  omission  to 
return  the  bill  is  not  an  acceptance^ 
as  where  it  is  lost.  In  Marius*  29, 
30.  it  is  laid  down  thus :  **  If  he 
**  loses  the  bill  he  shall  give  secu- 
**  rity  for  the  payment^  otherwise 
^  the  bUl  shall  be  noted  for  non- 
**  acceptance  or  non-payment." 

That  does  not  go  so  far  as  the 
destruction  of  the  billy  and  if  a 
bill  payable  at  a  future  time  were 
to  be  destroyed  within  the  time 
limited  for  payment,  I  should  think 

See  Trimmer  v.  OddU^  Guild- 
hall Sitt.  1800.  Bayley  on  Bills,  88. 
Chitty  on  Bills,  i6o.  Ham^ej  v. 
Martin^  i^Camp.  435.  n.  Bentinck 


that  such  a  destructicm  amounted 
to  an  acceptance  of  the  bill.  The 
circumstances  of  this  case  are  Tery 
peculiar,  if  from  the  convenalioB 
between  the  plaintiff  and  Bgertvn 
it  can  be  collected  that  it  was  not 
intended  that  the  bill  should  be  any 
longer  considered  as  an  accepted 
bill  on  which  the  defendant  w£u 
liable,  I  think  that  the  subse^wat 
destruction  of  the  bill  would  not 
make  him  liable.  At  all  eirents, 
I  think  there  ought  to  be  a  new 
trial,  in  order  that  the  facts  may  be 
put  upon  the  record,  that  the  case 
may  be  further  considered  in  a 
court  of  error.  Rule  absohite* 

V.  Dorrieth  6  East.  199.  Tifrons- 
toH  V.  JHekf  4  Esp.  270.  C/e«9 
y.  Dolhhh  Ca.  T.  Hardw«  278. 


Richardson  v.  Allan. 


The  Indorsee 
of  a  bill,  in 
action  against 
the  acceptor, 
having  called  a 
witness  to 
prove  the  in- 
dorsement, 
who  disproved 
it,  the  plaintiff 
was  afterwards 
allowed  to  call 
the  indorser 
himself  to 
prove  his  own 
indorsement. 


nrmS  was  an  action  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor. 
The  acceptance  was  admitted  on  the  part  of  the 
defendant.  The  witness  called  by  the  plaintiff  to 
prove  the  hand-writing  of  the  indorsee,  swore,  that 
he  believed  that  the  indorsement  was  not  in  the 
hand-writing  of  the  person  whose  indorsement  it 
purported  to  be. 

On  the  part  of  the  plaintiff,  it  was  then  pro- 
posed  to  call  other  witness,  to  prove  the  indorse- 
ment in  contradiction  of  the  witness  already  called, 

and 
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and  it  was  contended  that  the  case  was  like  that       1818. 
of  a  will,  where  the  attesting  witnesses  called  by  ^„ 

IvICBLARDSON 

party  interested   in  supporting  the  will,  may  be         v. 
contradicted  by  other  witnesses.        •  Axlan. 

Lord  Ellenborough  said,  that  the  present 
case,  was  very  distinguishable  from  those  alluded 
to,  since  there,  the  witnesses  ealled  are  imposed  by 
the  law,  and  the  party  is  under  the  necessity  of 
calling  them,  and  having  done  so,  is  allowed  to 
call  other  witnesses  to  contradict  them  ;  but  in  a 
case  like  this,  the  plaintiff  had  the  whole  world 
before  him,  in  which  he  might  seek  for  a  witness 
who  was  acquainted  with  the  hand-writing  of  the 
party ;  and  he  had  full  opportunity  of  ascertain- 
ing  his  knowledge  upon  the  question,  before  he 
produced  him  as  witness. 

Gumey^  for  the  plaintiff,  afterwards  proposed 
to  call  the  indorser  himself^    and 

Lord  Ellenborough  said,  that  although  he 
should  have  had  some  difficulty  in  permitting  the 
plaintiff  to  call  another  witness  from  the  world  at 
large,  yet  since  the  indorser,  by  proving  the  hand- 
writing to  be  his  own,  would  charge  himself,  he 
would  permit  him  to  be  examined. 

JoneSy  the  supposed  indorser,  was  then  examined, 
and  having  disclaimed  the  hand-writing,  the  plain- 
tiff was  nonsuited. 

Gurnet/ 
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1&18.  Gttrney  and  PoUocky  for  the  plsintiff. 

Richardson       Roine^  for  the  diefendant. 


Allan. 


See  Alexander  v.  Gi&jo/tf 
%  Campb.  SSS»  where  a  witness 
for  the  pUiotifr  having  disproved  sr 
fact  which  he  was  called  to  prove^ 
the  plaintiiT  was  permitted  to  ^all 
other  witnesses  to  prove  the  fact. 
Although  in  the  above  case  the 
party  called  to  prove  the  indorse- 
ment was  interested  the  other  way, 
yet  the  principle  seems  to  extend 


to  the  admission  of  any  odier 
witness  to  prove  the  fact,  since 
the  evidence  in  such  a  case  must 
be  a  surfhrise  upon  the  plaindK 
and  it  would  be  exceedingly  bard 
upon  him  that  ^  he  should  be  con- 
clusively bound  by  the  knavery  of 
the  witness,  who  had  practis^  a. 
gross  fraud  upon  him. 


Gray  v.  Milker. 


The  indorsee 
of  a  bill  in  an 
action  against 
the  acceptor, 
alleges  that  the 
bill  was  di- 
rected to  the 
defendant ; 
this  allegation 
is  not  sup- 
ported by  proof 
that  the  drawer 
drew  the  bill 
payable  to  his 
own  order,  at  a 
specified  place, 
although  the 
defendant, 
when  it  was 
presented 
there,  wrote 
his  name  upon 
it  as  the  ac- 
ceptor. 


T^HIS  was  an   action  by  the  indorsee  of  a  bilt 
of  exchange,  against  the   defendant,    as  the 
acceptor. 

The  declaration  alleged  in  the  usual  form,  that 
William  Sustenance  drew  the  bill,  and  directed  it 
to  MUneTj  (the  defendant,)  WilmoUstreety  and 
thereby  requested  him  to  pay  the  amount. 

On  the  production  of  the  bill,  it  appeared  that 
it  was  drawn  by  William  Sustenance^  payable  to 
his  own  order,  at  No.  1,  Wilmot-streety  opposite 
Lamb'Streety  Bethnal  Green;  but  it  was  not  di- 
rected to  the  defendant  as  alleged.  It  appeared, 
however,  that  the  defendant  had  written  his  name 
upon  it  when  it  was  presented  to  him,  at  the  place 
appointed  for  payment,  as  the  acceptor. 

Marryatt^ 
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Marryatty  for  the  defendant,  objected,  that  it 
was  essential  to  'prove  the  allegation  in  the  de- 
claration, that  the  bill  was  directed  to  the  defend- 
ant, and  that  this  had  not  been  proved  by  the  pro- 
duction of  the  bill,  which  bore  no  direction  to  the 
defendant. 


SS7 


1816. 


Scarlett  for  the  plaintiff,  contended,  that  the  de- 
fondant,  by  his  acceptance  of  the  bill,  had  ad- 
mitted the  direction  to  himself,  but 

Lord  Ellenborough  was  of  opinion  that  the 
Variance  was  fatal. 

Plaintiff  nonsuited, 

Scarlett  and  Piatt,  for  the  plaintiff. 
Marryatty  forthe  defendant. 


HouLDiTCH  and  Another  t?.  Desanges  and  Another. 


HTHIS  was  an  action  by  the  plaintiffs,  who  were  a.  seUs  to  B. 
coachmakers,  agaiijBt  the  defendants  as  sheriffs  ^^^^^^f^*^ 
of  Middlesex^  for  the  value  of  a  carriage  seized  by  partly  by  a  bill 
them  under  a  writ  o^ fieri  facias.  "p^"  *^^f*- 

•^         ^  livery,  and 

A  person  of  the  name  of  Vignoni  had  ordered  partly  by  a 
the  carriage  in  question  to  be  made  for  him  by  the  ^  **  ^/"^"^ 

neglecting  to  take  the  carriage,  A.  obtains  a  verdict  against  him  for  goods  bargained  and 
lald.'    Until  the  amount  is  paid  to  A.,  he  has  a  lien  upon  the  carriage,  and  the  sherifT 
cuinoC  seize  it  under  xfi.  fa.  against  the  goods  of  B. 

plaintif]^. 
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^3lg.       plaintifi&t  upon  a  contract  that  100  guineas  were  to 

^■ii     y       ^  be  paid  for  it  at  the  time  of  delivery,  and  that  the 

I^d  Anithw  remainder  should  be  paid  by  a  bill  at  a  date  spc* 

V.         cified.     It  appeared  that  Vignoni  had  not  taken 

^^^^?h*    *way  the  carriage  at  the  time  appointed,  and  that 

the  plaintifis  had  afterwards  brought  an  action 

against  hipfi  for  goods  bargained  and  6old,  and  for 

the  cleaning  of  the  carriage,  in  which  they  had 

recovered.     They  had  claimed  also  for  standage  ; 

but  had  not  recovered  any  thing  for  standage, 

there  being  no  count  for  it  in  the  declaration.     It 

did  not  appear  that  the  plain  tii]&  had  derived  any 

satisfaction  from  the  verdict  which  they  had  so 

obtained.    The  defendants  had  seized  the  carriage 

by  virtue  of  a  writ  oi  fieri  fiiciaSy  in  an  action  at 

the  suit  of  a  person  of  the  name  of  Cash^  after 

notice  that  the  plaintifis  claimed  a  lien  on  the 

carriage. 

On  the  part  of  the  defendants  it  was  contended, 
that  the  plaintifis,  under  the  circumstances,  could 
have  no  lien  on  the  carriage,  since  there  could  be 
no  lien  whertf  there  was  a  specific  contract  to  take 
^  away  the  goods  at  a  particular  time  ;  the  plaintiff 
might  indeed  recover  damages  against  the  pur** 
chaser  for  not  taking  away  the  goods  at  the  time 
appointed,  but  he  could  not  detain  for  a  lien. 
That  the  plainti£&  having  recovered  against  Vig- 
nonif  could  at  all  events  no  longer  claim  any  lien 
on  the  property :  they  could  not  retain  both  the 
carriage  and  their  verdict. 

Lord 
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Lord  Ellenborouoh.  -—  The  action  was  for  non-       1818. 
performance  of  the  contract ;  if  it  had  been  for  Vj     ^ 
goods  sold  and  delivered,  the  case  might  have  been  and  Another 
different;  as  it  was,  the  goods  remained  in  the         ^* 
custody  of  the  plaintifl&  undelivered,  and  the  ver-  and  Another. 
diet  did  not  entitle  the  defendant  in  that  action  to 
the  specific  property  before  the  money  was  paid. 
As  between  the  plaintiffs  and  the  purchaser,  in 
case  any  hardship  accrued  to  the  latter  from  the 
detention  of  the  carriage  after  the  verdict  and  be- 
fore payment,  the  case  might  perhaps  be  one  for 
the  interference  of  a  court  of  equity,  but  with  re- 
spect  to  the  sheriff,  the  case  is  different ;  the  plain- 
were  in  possession  of  a  carriage  unpaid  for. 

Verdict  accordingly. 

Gaseke  and  Adolphus  for  the  plaintiffs.  . 

Scarlett  and  Comyn  for  the  defendants. 


See  Mason  v.  Lickhamwf^  J.  H. 
B.  363*  %  Bl.  Comm.  448.  Hodg" 
jM  T.  Loyi  7  T.  R.  440.  Feue  v. 
Wrt^9  3  East.  93.  Although  the 
gcaml  property  in  goods  vests  in  the 
widee  by  the  Mle^  a  lien  or  special 
pmpeity  resides  in  the  vendee  until 
piyment.  But  if  the  vendor  rely 
solely  on  the  personal  credit  of  the 


vendee,  or  agrees  to  receive  payment 
at  a  future  day,  the  vendee's  right 
of  possesion  accrues  immediately, 
and  he  may  maintain  trover  or 
detinue  without  previous  payment 
of  the  price.  Com.  Dig.  tit.  Agree- 
ment, B.  3.  5  Ed.  4.  £  «.  17  Ed.  4. 
f.  I.     Whittaker  on  Lien,  144. 


340 


CASES  AT  NISI  PRIUS, 


IN  THE  KING'S  BENCH. 

Adjourned  Sittings^  after  Hilary  Term, 

58  George  HI. 


GUILDHALL. 


1818. 


Cartwright  and  Others  v.  Williams. 


A*  accepts  a 
bill  for  the  ac- 
commodation 
of  B.9  which 
B*  dehvers  to 
C.  his  creditoi 
to  pro'^nde  for 


'^HIS  was  an  action  Tjy  the  plaintifis  as  the  in- 
dorsees of  a  bill  of  exchange,  against  the  de- 
fendant as  the  acceptor. 

The  bill  was  drawn  by  Barnard  and  S.  Williams^ 
c.  his  creditor,  ^        ^^^  defendant,  on  the  30th  of  June  1817,  for 

to  provide  for        *^  '  •    '  ^        j 

a  bill  about  to  the  sum  of  90L  payable  two  months  after  date, 

p  ^*Krf  ^"a  '  Barnard  and  S.  WiUiamSj  the  latter  of  whom  was 

bill  becomes  thc  son  of  the  defendant,  were  in  partnership,  and 

due,  returns  it  i^^xQ  indebted  to  the   plaintiffs  to   the  amount  of 

in  order  that  it  300/.  and   the   bill  had  been  accepted  by  the  de- 
may  be  for- 
warded to 
A.,  and  aban- 
dons all  claim 
upon  the  bill. 
C.  cannot}  by 
subsequently 
obtaining  pos- 
session of  the 
bill,  acquire  a 


fendant,  Mary  Williams^  for  the  accommodatioo 
of  the  drawers.  On  the  1 9th  of  August  the 
plainiiflfe  wrote  a  letter,  inclosing  the  bill  m 
question,  stating  that  they  placed  no  confidence 
in  the  bill  which  had  been  sent  to  them,  to  meet 
a  bill  payable  on  the  1st  of  July^  and  that  they 
had  handed  the  letter  to  Barnard,  (to  be  re- 
nght  of  action  ^um^d  ^q  ^e  defendant)  in  order  to  save  posta^^e, 

against  A.  ^  r  o 

— —  In  such  case  B.,  who  has  become  bankrupt,  is  a  competent  witness  for  A ,  after  a 
general  release  by  A.,  although  he  has  not  been  released  by  his  assignees. 


The 
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The  objection  made  by  the  plaintifis  to  the  bill 
wa8»  that  it  was  not  negotiable,  because  the  de- 
Fendant  wa3  not  in  trade.  In  the  interval  between 
the  19th  and  the  26th  of  August,  the  bill  came 
again  into  the  possession  of  the  plaintifis,  but  by 
what  means,  or  upon  what  terms,  did  not  appear. 
On  the  26th  of  August  the  defendant  wrote  to  the 
plaintifl^  to  inform  them  that  she  had  made  ar- 
rangements for  paying  the  bill,  but  it  did  not  ap- 
pear that  the  defendant  knew  that  the  bill  had 
been  returned  to  Barnard. 

On  the  part  of  the  defendant,  it  was  contended, 
that  the  plaintiff  had  abandoned  all  claim  upon 
the  bill,  by  their  letter  of  the  19th  of  August,  in 
which  the  bill  was  inclosed  to  Barnard  ;  and  that 
the  latter  ought  then  to  have  sent  it  back  to  the 
defendant ;  and  that  Williams  and  Barnard  could 
not,  by  any  re-delivery  of  the  bill  to  the  plaintifis, 
revive  the  liability  of  the  defendant. 


1818. 


Ca&t- 

WBIOHT 

and  Othrrr 

Vm 

Williams* 


Scarlett,  on  the  part  of  the  plaintifis,  addressed 
the  jury,  relying  principally  upon  the  defend- 
ant's letter  of  the  26th  of  August,  in  which  she 
stated  that  she  had  made  arrangements  for  paying 
thebiir. 


Ldrd  Ellenborough  observed,  that  for  any 
thing  that  appeared,  the  defendant  was  in  entire 
ignorance  that  the  bill  had  been  returned  to  Bar* 
nard;  and  in  summing  up  to  the  jury,  he  said,* 
For  what  reason  the  plaintiffs  chose  to  abandon  the 
bill  does  not  appear  -,  but  they  did,  in  fact,  abandon 

VOL.  II.  A  A  it, 


i4S 


1818. 


\ 
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it,  and  inclose  it  in  a  letter  to  Barnard^  to  be  deli- 
vered to  the  defendant ;  and  he  ought  to  have  sent 
it  to  her.  Although  the  engagement  on  her  part 
was  voluntary,  she  would  have  been  bound  by  it 
if  they  had  chosen  to  keep  the  bill ;  but  having 
given  it  up,  she  was  no  longer  bound.  The  mo- 
ment the  bill  was  returned  to  Barnard^  he  held  it 
as  a  trustee  for  the  defendant. 

The  plaintiff  was  afterwards  nonsuited. 


S.  WilUamSf  in  the  course  of  the  cause,  having 
been  called  as  a  witnei^  for  the  defendant,  he  was 
objected  to  as  incompetent ;  it  appeared  that  he 
had  been  released  by  the  defendant,  in  the  usual 
form,  including  iall  manner  and  cause  or  causes 
of  action,  claims  or  demands,  which  she  ever  had, 
&c.  against  S.  Williams.  It  appeared  also  that  he 
had  been  declared  bankrupt.  It  was  objected  that 
a  release  by  the  assignees  was  necessaiy,  since 
after  Sir  8.  Romilfy's  act  in  favour  of  sureties,  if 
the  plaintiffi  recovered  against  the  mother,  she 
might  prove  the  debt  under  the  commission  against 
the  son  j  but  — 

Lord  Ellenborouoh  was  of  opim'on,  that  by 
the  general  terms  of  the  release,  the  defendant 
had  precluded  himself  from  proceeding  under 
the  commission,  and  the  testimony  was  accoid* 
ingly  received. 


In 


i 
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Ill  die  ensuing  tenn  a  motion  was  made  to  set 
Iride  the  nonsuit,  and  grant  a  new  trial,  on  the 
|;lmm(i  that  the  testimony  of  8.  WtOiams  ought 
QOt  to  have  been  received ;  but  the  Court  were  of 
roinion,  that  since  the  release  comprehended  all 
fattiire  claims  to  be  made,  in  consequence  of  any 
QUURft  existing  at  the  time  of  the  release,  it  ex^ 
Mided  to  bar  any  claim  by  the  defendant,  as  being 
I  waatttf  iot  S.  WiUiams  on  the  bill,  since  this  was 
m  inchoate  cause  of  action  then  existing. 

Rule  refused. 


S4S 


181B. 


Cart- 

WRIGRT 

and  Odien 

V. 

WlLUAMB. 


Rex  v.  Kroerl  and  Others. 


T'HIS  was  an  indictment  against  three  persons, 
Kraehl^  Gibson,  and  Koechj  for  having  con- 
ipired  together  to  procure  the  discharge  of  the  de- 
fendant Kroehl  from  custody,  on  mesne  process, 
nrithout  giving  notice  to  the  plaintiff's  attorney. 

The  three  defendants  defended  separately, 
Kroehl  and  Gibson  by  different  counsel,  and  Koech 
lefended  himself.  After  the  counsel  for  Kroehl 
md  Gibson  had  severally  addressed  the  jury  on  be- 
lialf  of  their  clients,  Koech  also  addressed  the 
jury,  and  endeavoured  to  throw  the  guilt  of  the 
transaction  upon  the  other  two  defendants ;  and 
^e  afterwards  called  one  Gibson,  the  father  of  one 
y£  the  defendants,  as  a  witness,  and  examined  him 
IS  to  a  conversation  which  had  taken  place  between 
himself  and  Kroehl 

AA  2  Gumey, 


Upon  the  tzul 
of  Km  B.  and 
C.  for  a  con- 
spiracy*  where 
after  the  case 
on  the  part  of 
the  prosecution 
is  closed*  C. 
only  calls  wit- 
nesses and  ex 
amines  as  to 
conversation 
between  him- 
self and  A.y 
the  counsel  for 
the  crown  may 
cross-examine 
such  witnesses 
as  to  any  othei 
conversation 
between  A« 
andCalthough 
the  evidence 
tend  chiefly  to 
criminate  A. 
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1818.  Gumey^  on  the  part  of  the  prosecution,  was  af- 

^-     V  '  terwards  proceeding  to  cross-examine  the  witness 

\j,  Gibson^  as  to  another  conversation  which  had  taken 

Kroehl  place  between  Koech  and  Kroehl. 

and  Qthers. 

AdolphuSf  on  the  part  of  the  defendant  Kroehl^ 
objected  to  this,  since  the  effect  of  it  might  be  to 
bring  out  a  new  case  against  his  client,  although  he 
had  called  no  witnesses,  and  after  the  counsel  for 
the  crown  had  finished  their  case  j  but  — 

Abbott,  J.,  said,  that  since  a  witness  had  been 
called  for  the  defendant  Koech^  he  could  not 
prevent  the  counsel  for  the  prosecution  from  going 
into  all  the  conversations  which  might  affect  Koech  ; 
it  might  be  a  matter  for  future  consideration, 
whether  the  counsel  for  Kroehl  would,  after  such 
evidence,  have  a  right  to  address  the  jury  upon  it. 

The  witness  was  accordingly  examiiied  on  the 
part  of  the  prosecution,  as  to  several  conversations 
between  Kroehl  and  Koech^  which  principally  af- 
fected the  former.  In  the  result  Kroehl  was  ac- 
quitted, and  the  other  defendants  were  found 
guilty. 


AFTEH  HltAfiY  t£RM,  58  GEORGE  lit.  34j 


Bell  v.  Humphries  and  Others.  1818. 

'J^HIS  was  an  action  of  assumpsit  brought  by  Amanagmg 

the  plaintiff,  an  insurance  broker,   to  recover  ^[^^^ 
for  insurances  alleged  to  have  been  effected  by  the  cannot  bind »• 
plaintiff,  upon  the  ship  Beisi/,  upon  the  retainer  of  ^*^  ^ 
the  defendants.  effecting  an 

.  The  principal  question  was,  as  to  thp  liability  of  ^'"^*  ®.^ 
Pooki  one  of  the  defendants.  It  appeared  that  out  his  autho- 
Htmphries  and  Roberts  were  general  merchants,  "ty* 
and  that  they  had  directed  the  insurances  in  ques- 
tion to  be  effected  by  the  plaintiff,  on  the  ship 
Betsy^  and  freight.  They  were  managing  owners 
of  the  ship,  and  part  owners,  and  the  defendant 
Pookf  and  two  other  defendants,  who  had  suffered 
judgment  by  default,  were  also  part  owners.  No 
direct  evidence  was  given  to  shew  that  Poole 
had  authorized  the  effecting  of  the  policies,  but 
evidence  was  given  to  shew  that  Poole  had  in  a 
letter  stated  that  Bell^  the  plaintiff,  was  broker 
for  the  ship,  and  that  he  had,  in  fact,  acted  as 
broker  for  three  years ;  and  it  was  contended, 
that  since  Poole  had  had  the  benefit  of  the  insur- 
ance as  part  owner,  he  was  jointly  liable  for  the 
expencej  but  — 

Lord  Ellenborough  was  of  opinion,  that  Poole, 
although  a  part  owner,  was  not  liable  in  respect  of 
the  insurances  effected  by  the  managing  owners, 

A  A  3  without 
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1818.       without  proof  of  an  express  authority  given  by 
T  him.     As  managing  owners  they  had  a  right  to 

^.  order  every  thing  to  be  done  which  was  necessary 
HuMPHmiEs  for  the  ship;  but  a  share  in  the  ship  was  the 
*"  '    distinct  property  of  each  individual  part  owner, 

whose  business  it  was  to  protect  it  by  insarance» 
and  the  insurance  of  another  could  not  be  binding 
upon  such  proprietors,  without  some  evidence  iBS- 
porting  an  authority  by  them.  The  plaintiff  migbt 
have  been  the  broker  of  Poole  for  other  purposeig 
and  therefore  the  mere  fact  that  Poole  had  de- 
signated the  plaintiff  as  his  broker,  was  not  suf- 
ficient to  shew  that  he  had  given  him  authority  to 
effect  an  insurance  for  him.  It  was  clear  that  a 
managing  owner  had  no  right  to  e£fect  an  inaur^ 
ance  for  a  part  owner  without  his  authority. 

The  counsd  for  the  plaintiff  being  unable  W 
prove  any  distinct  authority,  the  defendants  had  % 
verdict. 

Gwmey  and  Heathy  for  the  plaintiff. 
Scarlett^  for  the  defendants. 
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Green  v.  Deakin  and  Others.  1818. 

'J^HIS  was  an  action  by  the  plaintiff,  as  the  inf  ^«  co-part- 
dorsee  of  a  bill  of  exchange,  dated  December  tbd  another 
6th,  1813,  purporting  to  be  drawn  by  the  three  by  drawing  a 
defendants,  Deakin^  Hickman^  and  Bkkleyy  pay-  nam©  of  the 
able  to  the  order  of  Hickman^  J 5  days  after  date,  firm  for  the 
As  to  the  two  latter  defendants,  who  had  pleaded  hiTtwa  p^ 
their  bankruptcy,  the  plaintiff  had  entered  a  nol.  vate  debt, 

without  the 
J^     *  knowledge  of 

The  three  defendants  were  partners,    and  the  his  co-partner  s 
defence  was  that  the  bill  had  been  drawn  by  Hick-  a^d  t^ii  de- 

icnce  mav  be 

man  in  the  name  of  the  firm,  in  fraud  of  the  two  set  up  by  the 
other  partners,  in  order  to  discharge  a  private  debt  ^^  "*  *» 
of  his  own  to  the  plaintiff.  i^^I^of  the 

It  appeared  that  Hickman  and  Bickley  were  in  bm,  without 
partnership  in  the  year  1809,  before  Deakin  be-  ^^^\^ 
came  a  partner,  and  that  Green,  the  plaintiff,  then  intention  to 
advanced  the  sum  of  500/.  to  Hickman,  to  enable  ^^^'^I^Jl^L 
him  to  enter  mto  partnership  with  Deakin,  and  in 
1810  Deakin  became  a  partner  with  Hickman  and 
JBickley.    Hickman  having  been  called  as  a  wit- 
ness on  the  part  of  the  defendants,  stated  that  he 
had  in  part  discharged  the  debt  of  500L,  and  that 
'  having  been  pressed  to  pay  the  remainder,  he  had 
drawn  the  bill  in  question  in  the  partnership  name, 
without  the  knowledge  of  his  partners ;  but  that 
he  had  not  communicated  to  the  plaintiff  that  this 
had  been  done  without  the  concurrence  of  the 

XX  i  co-partners^ 


1818.       co-partners ;  that  Deakin  never  knew  that  he  owed 
Green    *  *^®  plaintiff  500/,,  and  no  entry  of  it  had  ever 
V.         been  made  in  the  partnership  books. 

DsAKiir 
Bnd  Other!. 

On  the  part  of  the  defendant  Deakin^  it  was 
contended,  that  the  transaction  was  a  fraud  upon 
the  defendant  Deakin^  and  that  the  plaintiff  being 
a  party  to  the  fraud,  since  he  knew  that  the  con- 
sideration was  a  private  debt  due  from  Hickman  to 
himself,  could  not  recover;  and  the  cases  of 
Wilkes  V.  Shireff  (a),  and  Ridley  v.  Taylor  (A), 
were  referred  to. 

On  the  part  of  the  plaintiff,  evidence  in  answer 
to  this  case  was  adduced,  for  the  purpose  of 
proving  that  the  produce  of  a  bill,  supplied  by 
the  plaintiff  to  Hiclcman^  had  been  applied  to  the 
uses  of  the  firm  ;  but  in  this  the  plaintiff  failed ; 
and  it  was  then  objected,  that  notice  ought  to  have 
been  given  by  the  defendant  Deakin^  of  his  inten- 
tion to  dispute  the  consideration  ;  but  — 

Lord  Ellenborough  was  of  opinion,  that  the 
nature  of  the  transaction  was  intrinsically  notice 
and  he  directed  that  the  plaintiff  should  be  non- 
suited, on  the  ground  that  one  partner  had  no 
right  to  bind  another  without  his  knowledge,  by 
drawing  a  bill  for  his  own  private  debt. 

Plaintiff'  nonsuited. 

{a)  I  Eit«t,4S.  W  13  Ewt,  175. 
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58  George  III. 
Rex  t.  Squire.  1818. 

npHIS  was  an  indictment  against  the  prisoner  One  who  is 
under  the  statute  39  G.  3.  c.  85.  for  embezzling  «™P|oy«}*'» 

.      ^   yearly  salary, 

14  one  guinea  notes,  alleged  to  have  been  received  under  the  ap- 
by  him  by  virtue  of  his  employment,  as  clerk  and  P«^*^on  of  ac- 

•^  ''  "nit  comptant  and 

servant  to  the  persons  specified,  who  were  overseers  treasurer  to 
for  the  to\sTiship  of  Leeds.  *^^  oversecw  of 

^  a  township, 

whose  duty  it 

.  It  appeared  in  evidence  that  the  defendant  had  »^  to  receive  all 
served  the  overseers  of  the  township  of  Leeds,  for  aw^orpl^^^^^ 
many  years  at  a  yearly  salary,  under  the  name  of  ^^y  them,  is  a 
their  accomptant  and  treasurer  j  and  that  it  was  his  l^^  ^thin  the 
business  to  receive  and  pay  all  monies  receivable  st.  39G.3. 
and  payable  on  their  account;  and  that  the  usual  ^'  ^' 
course  of  business  as  between  the  defendant  and 
the  overseers  was,  that  he  should  render  to  them 
a  weekly  account  of  all  monies  received  or  paid 
by  him  within  the  week.     It  also  appeared  that  on 
the  23d  of  June  I8I7,  the  defendant  received  the 
notes  in  question,  from  a  person 'of  the  name  of 
Senior,  being  money  due  from  him  as  the  overseer 
of  another  township,  to  the  overseers  of  the  town- 
ship of  Leeds,  in  respect  of  money  supplied  by  the 
latter,  to  a  pauper  belonging  to  Sqmre's  township, 

who 
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1818.       who  nucled  within  the  township  of  Leeds.    The 

'       T  defendant  had  made  no  entry  of  the  receipt  of 

^.         this  money  in  his  weekly  accounts,  and  it  appeared 

Squiee.     that  he  had  at  difibrent  times  omitted  to  insert  in 

his  accounts  the  receipt  of  other  monies  at  various 

times  to  the  amount  of  1800/.  and  upwards. 

It  was  objected  on  the  part  of  the  prisoner,  that 
he  was  not  a  clerk  or  servant  within  the  meaning 
of  the  statute }  but — 

Batley,  J.,  left  the  case  to  the  jury  upon  the 
question  whether  the  prisoner  intentionally  omitted 
to  enter  the  receipt  of  the  money  for  the  fraudulent 
purpose  of  applying  it  to  his  own  use,  and  reserved 
the  question  of  law  for  the  consideration  of  the 
judges. 

The  jury  found  the  prisoner  guilty,  (a) 

(a)  I  have  (leen  since  infonned  that  the  judges  were  of  opioton  ^t 
Ae  ctse  wa«  wkhin  tht  statuti. 


AFTER  HILART  TERM,  5S  GEORGE  ]^  851 
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as 


ObFORD  v.  CoL£.  1818. 

rpHIS  was  an  action  by  Miss  Orford  against  the  A  letter  md 
defendant  Mr.  Cole  for  a  breach  of  promise  of  *°  pro^a««. 

-  -  -  .    *  tract  of  mar- 

mamage.    In  order  to  prove  the  promise  to  marry,  rUge  need  not 
aeveral  letters  from  the  defendant  to  the  plaintiff  ^  »tamped. 
were  offered  in  evidence. 

On  the  part  of  the  defendant  it  was  objected, 
that  the  letters  could  not  be  read,  since  they  had 
not  been  stamped  with  an  agreement  stamp ;  but — 

Baylet,  J.,  admitted  the  evidence,  and  the 
plaintiff  had  a  verdict  for  7OOO/. 

A  rule  nisi  having  been  granted,  upon  a  motion 
for  a  new  trial,  upon  two  grounds,  1st,  that  the 
letter  ought  not  to  have  been  received  in  evidence 
without  a  stamp;  and  Sdly,  that  the  damages 
were  excessive.  The  counsel  for  the  defendant 
upon  the  first  ground  contended,  that  under  the 
provisions  of  the  statute  (a)  a  stamp  was  necessary, 

since 

(a)  By  tlie  st.  48  G.  IH.  c.  14^  or  memorandum  of  an  agreement* 
fcked.  Furt  I.  tit.  Agreement,  made  in  England  under  hand  onlft 
*  £Yery  agreex^eat  or  907  mioate    or  made  m  ScotUod  without  any 

dauie 


Orford 

V, 
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1818.  since  the  subject  matter,  a  contract  of  marriage, 
could  not  be  supposed  to  be  of  less  value  than  20/. 
Some  contracts,  indeed,  such  as  contracts  to  in- 

CoLB.  demnify,  might  not  require  a  stamp,  since  it  was 
not  probable  that  the  party  would  ever  receive  to 
the  amount  of  20/.  upon  the  contract ;  but  if  the 
probable  value  of  the  subject  matter  exceeded  90L 
the  case  could  not  but  be  considered  as  falling 
within  the  contemplation  of  the  legislature.  It 
was  also  contended,  that  the  exemption  from  the 
necessity  of  a  stamp  did  not  apply,  unless  it  ap- 
peared on  the  face  of  the  contract  that  the  subject 
matter  was  of  less  value  than  20/, ;  and  that  where 
the  value  is  uncertain  and  indefinite,  a  stamp  is  ne- 
cessary ;  and  that  at  all  events  a  marriage  contract 
was  to  be  considered  as  of  a  pecuniary  value,  other- 
wise no  action  could  be  maintained  for  the  breach 
of  such  a  contract. 


V 


Bayley,  J.,  said,  that  he  was  of  opinion  that  a 
contract  like  the  present  was  not  within  the  mean- 
ing of  the  legislature  so  as  to  require  a  stamp.  The 
argument  on  the  part  of  the  defendant  had  pro- 
ceeded on  the  supposition  that  the  case  where 
the  subject  matter  of  the  contract  is  not  of  the 
value  of  20/.  was  an   exception  to  the  general 

clause  of  registration)  (and  not  obligatory  upon  the  parties  from  its 
otherwise  charged  in  this  schedule,  being  a  written  instrument,  to« 
nor  expressly  exempted  from  all  gether  \iath  every  schedule,  re- 
stamp  duty,)  where  the  matter  ceipt,  or  other  matter  put  or  in- 
thereof  shall  be  of  the  value  of  20/.  dorsed  thereon,  or  annexed  thereto," 
or  upwards,  whether  the  same  shall  shall  bear  a  stamp  of  the  value  of 
be  only  evidence  of  a  contract  or  i6j. 

clause  i 
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dause ;  but  it  was  not  an  exception,  but  a  sub- 
stantive part  of  the  enactment,  which  was  not  to 
operate  at  all,  unless  the  matter  of  the  agreement 
should  be  of  the  value  of  201.  or  upwards.  This 
supposed  that  the  value  of  the  contract  M^as  mea- 
surable, in  order  to  ascertain  whether  the  subject 
matter  did  or  did  not  amount  to  201.,  and  a  con< 
tract  of  marriage  was  of  a  different  description. 
His  Lordship  added,  that  he  had  not  decided  upon 
his  own  opinion  only — that  the  Lord  Chief  Baron 
(Richards)  had  concurred  with  him. 

The  rule  was  discharged. 


1818. 


GASES 


ARGUED  AND  DECIDED 
AT 

NISI  PRIUS 

m  K.  B. 

At  the  Sittings  in  Easter  Term^ 
58  George  III. 


GUILDHALL. 


1818.  Kinder  v.  Howarth. 


A  bankrupt  HPHIS  was  an  actioD  for  goods  sold  and  delivered. 
bMbwTofa  Cooper y   a  coachmaker  in   Manchester ^  bad 

coachmakerfor  dealt  with  the  plaintiff,  who  had  supplied  him  with 

the  benefit  of  -ro  j-v-t*  /» 

thecreditors,a«  vamish,  &c.  used  m  his  business,  for  many  yean. 
their  agent,  un-  Cooper  becoming  bankrupt,  the  defendant  was 
ri^!rf  the*^^  appointed  the  sole  assignee,  and  it  was  agreed  at 
assignee,  and  the  third  meeting  under  the  commission,  that  ^ 
orders  goods  m  ^^^q  ytf^te  scvcral  Unfinished  carriages  on  hand, 
which  are  used  the  busincss  should  be  continued  under  the  agency 
in  the  business  ^f  Qooper.  who  was  to  havc  an  allowance,  for  the 

the  assignee  is  •*  . 

liable  for  goods  benefit  of  the  creditors.  Cooper  accordingly  pro- 
bought  for  the  needed  in  the  management  of  the  concern,  and 

useofthe  .  i-    i       -.i  •  i    •     i  • 

business.         was  twice  suppued  with  varmsh  m  his  own  name, 

to 
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to  the  amount  of  92L    The  defendant  had  called       1818. 
from  time  to  time,  and  saw  the  business  going  on  *^  _  - 
under  the  superintendance  of  Cooper.  v. 

HOWARTH. 

On  the  part  of  the  defendant  it  was  contended, 
that  since  the  credit  had  been  given  to  Cooper^  he, 
and  not  the  defendant,  was  liable ;  but — 

HoLROYD,  J.,  was  of  opinion,  that  although  the 
goods  had  in  part  been  supplied  to  Cooper,  yet 
since  he  was  carrying  on  the  business,  not  on  his 
own  account,  but  as  the  agent  of  the  defendant, 
who  acted  as  assignee  for  the  benefit  of  the  cre- 
ditors, the  plaintiff  was  entitled  to  recover. 

Verdict  accordingly. 

Scarlett  and  Deacon,  for  the  plaintiff. 
Williams,  for  the  defendant. 
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Wednesday,  IsRAEL  and  Others  V.  Simmons. 

May  6th. 

Several  persons  HPjj jg  ^^g  ^n  action  of  assumpsit  brought  by  four 

rent  premises      X_..^  iir»T 

to  be  used  as  a  plaintifts,  to  recover  from  the  defendant  cer- 
jewish  syna-  tain  soms,  alleged  to  be  due  for  seats  in  a  Jewish 
f^lu  which  Synagogue,  and  for  certain  sums  expended  on  be- 
are  let  out  by    half  of  the  defendant,  &c. 

Minted  wifw-  '^^^  plaintiffs  were  the  four  surviving  lessees  of 
aUy,  who  re-  certain  premises  in  Denmark  Courts  Strand^  which 
and^  ^^lieT^'*  they,  With  several  others,  rented  under  a  lease 
them  partly  in  from  ouc  Scott^  wluch  premises  were  used  as  a 
the  payment  of  gynagoguc.  It  appeared  that  it  was  part  of  the 
premises  and  Constitution  of  the  society  to  appoint  two  trea- 
partly  for  gene-  gu^grg  annually,  and  several  wardens,  upon  whom 

connected  with  the  management  of  their  ecclesiastical  affairs  de- 
the  Jewish  re-  yolvcd.  It  was  the  duty  of  ouc  of  thcsc  treasurers 
iwsecs  may  to  let  the  scats,  and  to  deliver  possession  of  them 
maintain  an     jjy  a  key,  and  to  rcccivc  the  rentSj  and  to  pay  them 

action  for  the 

rent  due  from  an  occupier  of  a  seat. A  Jewish  synagogue  is  not  an  illegal  establish- 
ment. — —  In  an  action  by  a  surviving  owner  for  use  and  occupation  of  premises,  it  u 
not  sufficient  to  allege  that  the  defendant  held  the  premises  by  the  sufferance  and  per- 
mission of  the  surviving  owner  only,  where  they  were  in  fact  held  under  two  jointly. 

over 
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over  to  the  lessees  of  the  premises.  The  office  of  the 
other  treasurer  consisted  in  the  receipt  and  dispo- 
sition of  the  offerings,  and  payments  due  in  re- 
spect of  the  performance  of  certain   ceremonies 
incident  to  their  form  of  worship ;  and  the  super-* 
fluous  funds  in  the  hands  of  the  one  were  used  to 
supply  any  deficiency  in  the  funds  of  the  other. 
The  lessees  did  not  at  all  interfere  with  the  letting 
of  the  seats,  or  the  disposition  of  the  funds  which 
accrued  from  the  letting.     The  defendant  had  be- 
come a  member  of  the  synagogue  20  years  before, 
and  bad  paid  bis  rent  up  to  the  year  1810 ;   he 
then  seceded,  and  attended  another  synagogue, 
but  he  retained  the  key  till  the  year  1813 ;  and  the 
present  action  was  brought  to  recover  the  amount 
of  the  rent  for  that  space  of  time,  and  also  for 
certain  offerings,  and  sums  alleged  to  be  due  from 
him  in  respect  of  certain  rites  and  ceremonies  pe- 
culiar to  the  Jewish  religion.     But  with  respect  to 
the  latter  claim,  Abbott,  J.,  at  a  very  early  stage 
of  the  cause,  intimated  his  opinion,  that  the  lessees, 
who  were  the  plaintiffs  in  the  present  action,  were 
not  entitled  to  recover  for  them,  since  those  mat- 
ters were  under  the  particular  management  of  the 
officers  annually  appointed,  and  the  lessees  had  no 
coDcem  with  them  ;  and  this  part  of  the  demand 
was  accordingly  abandoned  by  the  plaintifik. 


1818. 


and  Othen 

SlMMOVS* 


Marryat,  for  the  defendant  made  two  objec- 
tions against  the  claim  for  the  i^ent  of  the  seat. 
First,  that  the  plaintiffs,  who  were  the  surviving 
lessees  of  the  premises,  had  nothing  to  do  with 
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the  letting  of  the  seats,  or  the  profits  derived 
from  them.  If  any  person  wanted  a  seat  he  was 
to  apply  to  the  treasurer,  who  made  the  contract 
with  him,  and  delivered  to  him  the  possession  of 
the  seat,  without  communicating  the  names  of 
the  lessees.  There  was,  therefore,  no  privity  of 
contract  between  the  plaintiffs  and  the  defendant, 
and,  consequently,  the  action,  founded  upon  a 
contract,  could  not  be  supported.  Secondly,  he 
contended,  that  the  action  was  not  maintainable 
in  point  of  law,  because  the  law  of  England  did 
not  tolerate  Jewish  synagogues.  Great  pains  had 
been  taken  to  investigate  the  subject,  and  it  did 
not  appear  that  there  was  any  law  which  legalized 
the  establishment  of  Jewish  synagogues.  The 
principal  synagogue  in  this  kingdom  had  been 
established  under  a  royal  grant,  in  the  reign  of 
Charles  the  Second ;  but  it  was  not  open  to  all 
people  of  that  persuasion,  without  any  grant  or 
licence,  to  erect  places  of  worship,  according  to 
their  own  pleasure,  and  to  employ  preachers  at 
their  own  discretion.  The  toleration  act  did  not 
embrace  Jewish  synagogues  of  any  description; 
and  since  the  doctrines  preached  there  were  in 
direct  hostility  to  the  Christian  religion,  such 
establishments  were  to  be  considered  as  illegal. 
In  answer  to  a  question  from  the  Court,  it  was 
admitted  that  there  was  no  written  law  which  pro- 
hibited such  establishments. 


Abbott,  J.,  was  of  opinion,  that  in  point  of  law 
the  contract  was  to  be  considered  as  made  with 

the 
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the  lessees,  who  had  the  legal  title  to  the  syna-       1818. 
gogue,  the  seats  in  which  had  been  let  j  and  with  ^]^V^ 
respect  to  the  second  point,  he  said  that  since  no   and  Othen 
authority  could  be  produced  to  the  contrary,  he 
should  certainly  hold  that  such  establishments  were 
lawful,  and  consequently  that  the  plaintiffi  were 
entitled  to  recover. 

It  afterwards  appeared,  that  Jacob  Hart,  v^ho 
was  one  of  the  original  lessees,  had  died  in  the 
year  1814,  after  the  time  when  the  rent  sought 
to  be  recovered  had  accrued,  and  there  was  evi- 
dence of  an  acknowledgment  as  to  the  sum  due  for 
renty  which  had  been  made  previous  to  the  death  of 
Jacob  Hart.  But  the  declaration  stated,  that  the 
defendant  was  indebted  to  the  plaintiffii  for  the 
use  and  occupation  of  a  certain  seat,  &c.  before 
then  held,  used,  occupied,  possessed  and  enjoyed 
by  him,  by  the  sufferance  and  permission  of  the 
pUdntiffi,  &c.  There  was  also  the  usual  count 
upon  an  account  stated  with  the  four  plaintiffs ; 
but  there  was  ho  count  which  alleged  an  occupa-* 
tion  of  the  seats  by  the  sufferance  and  permission 
of  the  plaintiflfe,  and  Jacob  Hart,  the  then  trus- 
tees. Upon  the  objection  taken  that  the  declar- 
ation was  not  supported  by  the  evidence  — 

Abbott,  J.,  acceded  to  the  objection,  and  the 
plaintifis  were  nonsuited. 

Scarlett,  Gttmey,  and  Pollock,  for  the  plaintiffs. 
Marryat,  Comyn,  and  Chitty,  for  the  defendant. 
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Israel 
and  Others 

V, 

SXMMOK^. 


In  the  ensuing  term,  a  motion  was  made  to  set 
aside  the  nonsuit.  It  was  contended  that  ttie  plain- 
tiffs might  declare  either  as  surviving  trustees  or  in 
their  own  right,  since  the  right  accrued  to  them  by 
operation  of  law.  But  the  Court  were  of  opinion,* 
that  the  plaintiff  had  been  properly  nonsuited ;  the 
seats  had  been  held,  not  by  the  permission  of  the 
plaintiffi,  but  by  the  joint  permission  of  the  plain- 
tiff and  of  another  person }  and — 


HoLROYD,  J.,  observed,  that  in  the  case  of  use 
and  occupation  by  the  permission  of  two,  one  of 
whom  is  dead,  there  are  two  modes  of  declaring ; 
either  by  alleging  that  the  defendant  was  indebted 
to  both,  for  the  use  and  occupation  by  the  permis- 
sion of  both,  or  that  he  was  indebted  to  one,  for 
the  use  and  occupation  of  the  premises,  held  and 
enjoyed  by  the  joint  permission  of  both,  (a) 


(a)  In  an  action  against  a  sur- 
viving defendanty  counts  may  be 
joined  upon  a  demand  due  from 
the  defendant  upon  his  own  con* 
tract)  and  another  due  from  him  as 
a  surviving  partner,  and  both  may 


be  recovered  upon  one  set  of  counts, 
charging  him  only  in  his  own  right. 
Richards  v.  Heather^  i  B.  &  A.  29., 
overruling  Spalding\,Moore%  6*TJBi» 
363. 
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Sittings  after  Easter  Zfe/vw, 
58  George  IIL 


WESTMINSTER. 


Carter  r.  Hall.  18^8 

'pmS  was  an  action  of  assumpsit  for  work  and  a  pur^r's 
labour.    Pleas,  the  general  issue  and  the  statute  »^«^'^*«*  <>» 

/.,.     .^     .  board  one  of 

Ot  limitations.  HU  Majett/s 

The  defendant  had  been  the  purser  of  His  *^p»  ^^"^^'^ 
Majesty's  ship  La  Belle  Pouky    and  tlie  plaintiff  from  aJ^" 
had  served  for  more  than  two  years  as  the  purser's  puwer,  upon 
steward,  and  sought  to  recover  for  his  services  in  conta^^for 

that  situation.  bis  services  as 

It  appeared  that  the  situation  of  purser's  steward  J^f,^  **^^*^ 
was  oneof  considerable  trust  and  trouble,  the  duties 
of  the  situation  consisting  chiefly  in  weighing  and 
delivering  provisions  to  the   crew,   and  keeping 
the  purser's  accounts. 

It  appeared  also  that  the  purser's  steward  was  a 
person  known  as  such  in  the  King's  service,  who 
could  not  be  appointed  by  the  steward  without  the 
assent  of  the  commander,  and  that  he  was  entitled 
to  the  pay  of  an  able  seaman  from  the  Crown,  but 
that  he  usually  received  pay  from  the  purser  under 
a  private  contract  with  him ; .  and  evidence  was 

B  B  3  adduced 
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1818.  adduced  on  the  part  of  the  plaintifT^  to  shew  that  it 
was  usual  for  the  purser  to  pay  the  purser's  steward 
at  the  rate  of  one  pound  for  every  gun  by  way  of 

Hall,  annual  salary.  That  the  purser  could  not  discharge 
his  duty  without  the  assistance  of  a  steward,  and 
that  although  rated  as  a  seaman,  it  was  not  usual 
to  call  upon  him  to  act  as  such*  He  had  both 
public  and  private  duties  to  perform.  It  did  not 
appear  that  any  specific  contract  had .  been  made 
in  this  case.  The  defendant  had  left  the  ship  on 
the  8th  of  November  1811,  and  the  declaration 
was  entitled  generally  of  Michaelmas  term  1811. 

It  was  contended  on  the  part  of  the  defendant, 
that  since  the  purser's  steward  was  a  person  known 
in  the  service,  who  received  specific  pay  in  respect 
of  his  services,  he  could  not,  without  a  special  con^ 
tract  to  that  e£fect,  recover  from  the  purser. 

For  the  plaintiff  it  was  contended,  that  since  it 
was  the  custom  for  the  purser  to  employ  such  an 
agent  of  his  own  selecting,  and  to  pay  him  at  the 
rate  of  one  pound  per  gun,  which  bore  a  reasonable 
proportion  to  the  trouble  and  responsibility  of  his 
situation,  the  law  would  imply  a  contract  for  re- 
muneration in  the  particular  case,  although  no 
specific  contract  could  be  proved.  It  was  admitted 
that  the  plaintiff  was  not  entitled  to  recover  for 
more  than  one  year's  salary,  ending  on  the  8th  of 
November  1810,  since  the  second  year's  salary 
would  not  be  due  till  the  8th  of  Nwember  1811, 
and  the  declaration  being  entitled  generally  of 

Michackm 
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Michaelmas  term  1811,  would  relate  to  the  6th,       1818, 
the  first  day  of  the  term. 

Lord  ELLENBOROUGfi  said^  that  at  first  he  enter- 
tained some  difficulty  upon  the  point ;  but,  consi- 
dering how  very  extensive  the  operation  of  the 
principle  might  be,  if  such  an  action  could  be  sup- 
ported, and  if  a  person  receiving  a  specific  salary 
from  the  Crown,  in  respect  of  his  situation,  could 
recover  upon  an  implied  contract,  for  a  remune- 
ration for  his  services  from  the  officer,  under  whose 
immediate  authority  he  acted,  and  that  the  purser 
had  no  fund  allowed  him  out  of  which  such  ser- 
vices were  to  be  paid,  was  of  opinion  that  the 
plaintiff  must  be  nonsuited. 

The  plaintiff  was  accordingly  nonsuited. 

Scarlett  and  Turtan,  for  the  plaintiff. 
Topping  for  the  defendant* 
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Wednesday,  FoSTER  V.  CoMPTON* 

May  6th. 

In  an  action     'T'HIS  was  an  action  by  the  plaintiff  to  recover 
^t^^s^ump^         for  money  paid  to  the  use  of  the  defendant, 
sit  against  a         An  action  of  assumpsit  had  been  brought  in  a 

ihe^^jfe^s*  fo^'^^^'  cause  against  the  present  plaintiff  and  de- 
evidence  to  fendant,  in  which  they  had  defended,  by  separate 
prove  the         attornies  and  by  different  counsel,  and  a  verdict  had 

amount  of  the  ,       .       i  .  i  .i  /.  -.^^i 

damages ;  but  been  obtained  against  them  to  the  amount  or  70/. 

^sembie)  the  'pjjg  eosts  wcrc  aftcrwards  taxed,  and  the  damages 

of  the  costs,  and  eosts  amounted  to  137/.  lO^-j  and  the  present 

•with  the  plaintiff's  attorney,  after  having  requested  the  at- 

cutur  on  ^x!^  tomcy  of  the  plaintiff'  in  the  former  cau^e  to  take 

fostea^  is  not  jjgjf  that  sum  as  the  present  plaintiff's  share  of  the 

entitle  the**  costs,  paid  the  whole,  to  prevent  execution  from 

plaintiff  to  re-  feeing  taken  out,  and  the  present  action  was  brought 

Sr/oS^^L  to  recover  one  half  of  that  sum. 

out  producing 

the  judgment.       q^  ^^ie  part  of  the  plaintiff  the  postea  in  the 

former  cause  was  offered  in  evidence,   with  th^ 
Master's  allocatur  indorsed  upon  it. 

On  the  4)art  of  the  defendant  it  was  objected, 
that  the  postea  was  not  evidence,  and  that  it  was 
necessary  to  prove  the  judgment,  which  was  the 
only  legitimate  mode  of  proving  the  liability  of  the 
party,  either  as  to  the  damages  or  the  costs.  The 
postea  was  not  evidence  as  to  the  damages,  since  it 
was  possible  that  judgment  might  have  been  ar- 

rested, 
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rested,  and  the  act  of  the  Master  in  taxing  costs 
was  an  act  merely  inchoate,  and  not  binding  upon 
the  party  before  the  judgment.  This  was  evident 
from  the  usual  entry,  according  to  which  the  costs 
were  awarded  by  the  Court,  with  the  consent  of 
the  plaintiff. 

On  the  part  of  the  plaintiff  it  was  contended, 
that  the  postea  was,  at  all  events,  admissible  to 

prove  that  a  verdict  had  been  obtained  to  that 

amount,  and  that  the  objection  was  founded  upon 
a  misconception  of  the  nature  of  the  action.  If 
•no  action  had  been  brought,  either  of  the  parties 
jointly  liable  might  have  paid  the  debt,  and  would 
have  been  entitled  to  recover  one  half  of  the 
amount  from  the  other ;  and  upon  the  same  prin- 

ciple,  with  a  view  to  some  further  expence,  either 
of  them  might  interfere  at  any  time,  and  pay  the 
damages  and  the  costs  already  incurred. 

Abbott,  J.,  doubted  whether  the  proof  was  suffi- 
cient as  to  the  costs,  but  permitted  the  plaintiff  to 
take  a  verdict  for  the  whole  of  his  claim,  with 
liberty  to  the  defendant  to  move  to  have  the  da- 
mages reduced  to  the  sum  of  S5U 

Verdict  accordingly. 

Scarlett  and  Pollock^  for  the  plaintiff. 
Gumey  and  Taddy^  for  the  defendant.* 
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Wednesdiyi 
May  6th. 

Where  a 
nunor  sues  by 
his  goardiaiiy 
the  declaration 
of  the  guardian 
is  not  evidence 
against  the 
plaintiir. 


Cowling  v.  Ely. 

'pmS  was  an  action  by  the  plaintiff,  who  being 
a  minor,  sued  by  one  Sanderson^  (who  was  her 
step-father,)  a»  her  guardian,  for  slanderous  words 
spoken  of  her  by  the  defendant. 

In  the  course  of  the  cause  a  witness  was  exa- 
mined as  to  declarations  relating  to  the  subject 
made  by  the  guardian  of  the  plainti£^  and  it  was 
contended  that  these  were  evidence,  since  he  was 
liable  to  costs ;  but  — 

Abbott,  J«,  was  clearly  of  opinion,  that  the  de- 
claration of  the  guardian  was  not  admissible  in 
evidence  against  the  plaintiff  < 


Mondays 
May  z8th. 

The  evidence 
which  a  per- 
son has  given 
before  a  Com- 
mittee of  the 
House  of  Com- 
monsy  is  after- 
wards admis- 
sible against 
him  on  a  en* 
nuoal  charget 


Rex  t;.  Merceron. 

'J^HiS  was  an  indictment  against  the  defendant, 
who  was  a  magistrate  for  the  county  of  Middle' 
sexj  for  misconduct  in  his  office,  in  having  cor- 
ruptly and  improperly  granted  licences  to  public 
houses  which  were  his  own  property. 

In  the  course  of  the  evidence  for  the  prosecu- 
tion, it  was  proposed  to  prove  what  had  been  said 
by  the  defendant  in  the  course  of  his  examination 

before 
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before  a  comniittee  of  the  House  of  Commons,  ap-  1818. 
pointed  for  the  purpose  of  enquiring  into  the  po- 
lice of  the  metropolis.  The  defendant  had  been 
compelled  to  appear  before  this  committee,  and 
had,  upon  examination,  delivered  in  a  list  of 
certain  public  houses,  with  the  names  of  the 
owners,  &c. 

On  the  part  of  the  defendant  it  was  objected, 
that  since  this  statement  had  been  made  under  a 
compulsory  process  from  the  House  of  Commons, 
and  under  the  pain  of  incurring  punishment  as  for 
a  contempt  of  that  House,  the  declarations  were 
not  voluntary,  and  could  not  be  admitted  for  the 
purpose  of  criminating  the  defendant ;  but — 

Abbott,  J.,  was  of  opinion  that  the  evidence 
was  admissible. 

The  defendant  was  afterwards  found  guilty. 

Scarkttf  Gvmey,  and  Wylde^  for  the  prosecution. 

Topping  J  Knowlt/s,  C.  S.  and  Richardsorty  for 
the  defendant. 
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May  i8th.  WaTKINS   V.  ViNCE. 

Evidence  that  HpHIS  was  an  action  on  a  guarantee  by  the  de- 

defcwUnt,  a*^  fendant,  by  which,  as  was  alleged,  he  had  giia- 

minor,  has  m  ranteed  to  the  plaintiff  the  payment  for  100,000 

^r^OT^four  iji-icks,  to  be  supplied  to  one  Hampson. 

signed  bills  of  The  guarantee  was  in  the  hand- writing  of  James 

w!l^*A  *  ^°^  ^^''^^y  ^^  s^^  ^f  *^^  plaintiff,  a  minor  of  the  age 
sufficient, ban  of  l6.  It  was  proved  that  he  had  signed  for  his 
action  against    father  in  three  or  four  instances,  and  that  he  had 

the  father  on  a  i  «  ni     /<      i  • 

guarantee,  to     accepted  bills  lor  him. 

warrant  the 

reading  of  an        Gumey  for  the   defendant  objected,  that  this 

purporting'to  was  too  slight  cvideuce  of  authority  given  to  the 

be  a  guarantee  son  to  warrant  the  receipt  of  the  guarantee  in  evi- 

ufthe^h^d^  dence  against  the  father ;  but — 

writing  of  the  _. 

fon.  Lord  Ellenborough  held,  that  this  was  suffi- 

cient primd  facie  evidence,  in  the  absence  of  any  in- 
ducement on  the  part  of  the  son  to  commit  a  crime. 

Gumey  afterwards  objected,  that  such  a  gua- 
rantee requu'ed  a  stamp  ;  but  — 

Lord  Ellenborough  overruled  the  objection, 
the  guarantee  being  a  contract  relating  to  the  sale 
of  goods,  and  therefore  within  the  exception  in 
the  statute.  Verdict  for  the  plaintiff. 

Topping  and  V.  Lawes,  for  the  plaintiff. 
Gumey f  for  the  defendant. 
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1818. 

Farren  and  Another  v.  Richards  and  Another.    May  isth. 

TTHIS  was  an  action  by  the  plaintifis  as  the  in-  if  a  defendaiit 

dorsees,  against  the  defendants  as  the  acceptors,  J]^^  ^ 
of  a  bill  of  exchange  for  the  sum  of  546/.  1  ^.  6d.     served  a  mie 
When  the  cause  was  called  on  in  its  regular  ?^'^*2^ 
order,  as  a  common  jury  cause,  it  was  stated  by  the  further  steps 
defendant  that  a  special  jury  had  been  moved  for,  "p?**.^  *^« 
but  that  no  steps  had  been  taken  to  reduce  the  be  entitled  to 
jury,  because,  according  to  the  common  coui'se,  have  the  cause 
the  cause  would  not  be  tried  by  a  special  jury  be-  guiarordcr,'a8 
fore  the  sittings  after  Trinity  Term.  a  common 

jury  cause,  and 
the  Court  will 

Lord  Ellenborough  said,  that  since  no  special  not  afterwards 
jury  had  been  struck,  it  was  competent  to  the  Jgn^^^*^*" 
plaintiff  to  try  the  cause  at  his  peril.  cept  under 


The  plaintiff  accordingly  proceeded,  and  ob- 
tained a  verdict  for  the  full  amount  of  the  bill,  no 
defence  being  attempted. 


very  special 
circumstancesi 


In  the  ensuing  term  a  motion  was  made  to  set 
aside  the  verdict.  It  was  stated  that  the  rule  for  a 
special  jury  had  been  obtained  on  the  5th  of  Mai/, 
when  the  rule  was  served,  but  that  no  further 
step  was  taken  till  Saturday^  May  the  l6th,  when 
the  defendant  was  served  with  notice  of  trial  for 
Monday y  when  it  was  too  late  to  make  eflFectual 
preparation  for  defence^ 

The 


STO  CASES  AT  NISI  PRIUS,  tee. 

1818.  The  Court  said,  that  it  was  incumbent  upon  a 

^-     V       '  party  who  meant  to  have  his  cause  tried  by  a  special 

and  Anther  j^VYf  to  pursue  the  object  in  all  its  steps,  and  to 

«•         do  every  thing  in  his  power  in  order  to  enable  the 

and  SwAor.  ^^^^  party  to  apply  to  the  Judge  at  Nisi  Prius  to 

try  the  cause,  upon  a  statement  that  it  would  oc- 
cupy no  more  time  than  a  common  cause ;  but 
since  the  defendant  produced  an  affidavit  of  me- 
rits, and  suggested,  that  if  a  new  trial  were  not 
granted,  the  plaintiff  would  retain  a  verdict  for 
a  sum  far  exceeding  his  just  demand,  the  Court 
granted  the  rule,  on  the  defendant's  undertaking 
to  pay  the  money  into  court. 


CASES 


ARGUED  AND  DECIDED 


(AT 

NISI   PRIUS 

IN  K.B. 

At  the  First  Sittings  in  Trinity  Term, 

58  GEORaE  III. 


WESTMINSTER. 

**™**~^  1818. 

StMMONS  v.  Want.  May  aith. 

nrmS  was  an  action  of  assumpsit  upon  a  guarantee  in  an  actum 
by  the  defendant.  ^*1^^^' 

It  appeared  that  Thomas  Want  the  brother  of  giv^  b  cyi- 
the  defendant  was  a  schoolmaster,  and  that  he  had  ?*°**  *  ^^^^ 
entered  into  an  agreement  with  the  plaintiff,  dated  Znung  of  die 
Mat/  the  2d,  I8I7,  by  which  the  plaintiff  agreed  to  defendant,  but 
let  to  him  from  the  half-quarter  next  ensuing,  the  b'whidi  the 
use  of  the  fineries  of  the  Chapel,  No.  6.  Edward-  ^^cr  states 
Street,  Soho,  for  a  school  during  the  week  days,  at  «,  objectioata 

<<  guarantee 
^  iht  payment  of  the  rent,  as  £ur  as  that  of  each  quarter,  daring  Mr.  7.  Wani^%  conti- 
<^  nuance  in  possession*"     He  also  proves  that  T.  Want  rented  certain  premises  from 
Mm.   This  is  not  sufficient,  without  shewing  that  the  plaintiff*  accepted  the  defendant's 
offer. 

the 
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1818.       the  rent  of  20/.  per  annum  for  the  first  year,  and  25/. 

^       ^  per  annum  afterwards,  by  four  regular  quarterly 

V.  payments,  at  the  usual  days  of  payment*     It  was 

Want,      also  proved  that  the  following  document  was  in 

the  hand-writing  of  the  defendant :  it  was  directed 

.    to  the  plaintiff,  but  had  no  date. 

"  Sir,  —  I  have  no  objection  to  guarantee  the 
payment  of  the  rent  as  far  as  that  of  each  quarter, 
during  Mr.  T.  Wanfs  continuance  in  possession, 
but  you  must  see  that  no  arrears  of  rent  accrue.** 
Signed,  "  /.  WantJ' 

It  was  proved  that  Thomas  Want  occupied  the 
premises  from  May  till  the  middle  of  August^ 
when  he  left  the  place,  and  had  not  since  been 
heard  of.  The  defendant  had  not  been  called 
upon  to  pay  the  rent,  and  had  received  no  notice 
of  the  default,  till  the  following  November. 

HutchinsoUy  for  the  defendant,  objected,  that  the 
plaintiff  was  not  entitled  to  recover.  1st,  Because 
the  supposed  guarantee  contained  no  reference  to 
the  terms  of  the  written  agreement  between  the 
plaintiff  and  Thomas  Want ;  and  he  contended 
that  the  connection  could  not  be  proved  by 
parol  on  the  authority  of  Boy  dell  v.  Drummond  (a), 
which  he  contended  was  not  so  strong  as  the 
present,  because  there  the  signature  was  en- 
tered by  the  defendant,  in  a  book  entitled 
"  Shakspeare   Subscribers,"  and  a  written  pro- 

(a)  II  East;  142. 

spectus 
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spectus  was  delivered  at  the  same  time  to  the  1818. 
subscribers.  He  also  cited  Clinan  v.  Cooker,  (a) 
Sdly.  That  the  terms  "  I  have  no  objection  to 
guarantee''  did  not  amount  to  a  guarantee,  in 
the  absence  of  evidence  of  a  request  to  gua- 
rantee, or  of  an  acceptance  of  the  offer  to  gua- 
rantee ;  and  he  cited  M^Iver  against  Richardson  (J), 
where  it  was  held  that  the  instrument  was  not  a 
guarantee,  but  merely  an  ofier  to  guarantee,  which 
did  not  become  an  absolute  guarantee,  without  an 
acceptance  of  it  as  such.  3dly,  That. there  was 
no  consideration  sufficiently  expressed  on  the 
face  of  the  guarantee,  and  therefore  that  the  case 
was  within  the  principle  of  Wcm  v.  Warlters.  (c) 
4thly,  That  according  to  the  terms  of  the  in- 
istrumerit  the  defendant  was  entitled  to  have  had 
earfa'er  notice  of  the  default  of  the  principal. 

HoLROYD,  J.,  having  called  upon  the  counsel  for 
the  plaintiff  to  answer  the  second  objection ;  and 
to  state  upon  what  count  of  the  deqlaration  they 
founded  their  claim, 

Gumey  and  Chitty^  for  the  plaintiff,  answered, 
that  they  relied  on  the  3d  count  in  the  declaration, 
which  set  forth  a  request  by  Thomas  Want  to  the 
plaintiff,  to  sign  the  agreement  already  referred  to, 
and  then  alleged  that  the  defendant,  in  consider- 
ation that  the  plaintiff  would  sign  the  agreement, 
undertook  to  guarantee,  &c.  and  that  the  plaintiff 

(^i)  X  Schoalcs  &  Lefroy,  %%.      (b)  x  M.  &  S.  557.      (r)  5  Eastr  10. 

VOL.  n.  c  c  con- 
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iSli^  confiding,  &c.  did  sign  the  said  agreement.  And 
they  contended  that  the  terms  of  the  letter  proved 
that  it  was  in  answer  to  an  application  to  the 
defendant  to  guarantee  the  rent,  and  that  it  was 
written  anterior  to  the  agreement ;  but  — 

HoLROTD,  J.,  was  of  opinion  that  the  plaintiff 
had  not  established  a  sufficient  case.  The  letter 
itself  being  without  date,  it  did  not  appear  whether 
it  was  written  before  or  after  the  agreement  was 
entered  into,  and  therefore  the  plaintiff  had  not 
proved  the  consideration  as  stated  in  the  declar* 
ation ;  and  he  was  of  opinion  that  the  doctrine  laid 
down  by  Lord  EUenborough  in  M^Iver  against 
Michardson,  was  applicable  to  the  present  case. 
Accordingly  he  directed  a  nonsuit,  with  leave 
to  the  plaintiff  to  move  to  set  it  aside,  and  enter 
a  verdict  for  the  plaintiff. 

Gvmey  and  Chitly^  for  the  plaintiff. 
HutchinsoTif  for  the  defendant. 
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IN  THE  KING'S  BENCH. 


At  the  First  Sittings  <^ter  Trimty  Term. 


WESTMINSTER. 

. 1818. 


Smith  and  his  Wife,  Administratrix  of  Eastling,  Thnnday, 

V.  Nightingale.  ^^^^  '^• 

HTHIS  was  an  action  by  the  plaintiff  in  right  of  An  instrament 

the  wife,  as  administratrix  of  James  Eastling*        ^  prombL 

The  declaration  contained  a  count  upon  a  pro*  to  pay  the  sum 

missory  note  alleged  to  have  been  made  by  the  ^so^j^jh^^cr 

defendant,  on  the  12th  of  October  I8O7,  for  the  sum  at,  by 


payment  of  64/.  to  James  EastUngy  payable  three  ?^^\^  ^ 
months  afler  the  date :  the  declaration  contained  owed  to  an- 
also  the  money  counts,  and  a  count  upon  an  account  ^^^^^^  ^^*^  "^" 

•^  *  terest,  camiot 

stated.  be  considered 

It  appeared  that  Eastling  had  been  employed  by  »» *  ppomis- 
the  defendant  as  a  servant  in  husbandry,  and  that  ^'X'oie'65/., 
the  defendant  having  in  his  bands  monies  belong-  and  cannot  be 
mg  to  James  EastUng,  gave  him   the  following  de'^^^" 
promise  in  writing,  upon  which  the  first  count  in  the  count  upon 
the  declaration  was  founded.  sutX^Lut 

"  October  12.  I8O7.        an  agreement 

«*  I  promise  to  pay  to  James  Eastling^  my  head  '**"P' 

carter,  the  sum  of  65/.  with  lawful  interest  for  the 

c  c  2  same. 
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same,  three  months  after  date,  and  also  all  other 
sums  which  may  be  due  to  him." 

On  the  part  of  the  defendant  it  was  objected, 
that  this  instrument  could  not  be  considered  as  a 
promissory  note,  since  it  was  not  made  for  the 
payment  of  any  certain  sura,  and  that  it  could  not 
be  given  in  evidence  under  the  count  upon  an  ac- 
count stated,  since  it  was  an  agreement,  and  for 
a  larger  sum  than  20/.,  and  ought  to  be  stamped. 

Gwmei/,  for  the  plaintiff,  contended,  that  it  was 
certain  to  the  extent  of  651.  and  therefore  that  to 
that  extent  the  plaintiff  was  entitled  to  consider  it 
as  a  promissory  note ;  but  that,  at  all  events,  it 
was  evidence  of  an  account  stated,  and  that  no 
stamp  was  essential  to  a  mere  acknowledgment  of 
a  debt ;  but — 

Lord  Ellenborough  was  of  opinion,  that  the 
instrument  was  too  indefinite  to  be  considered  as  a 
promissory  note :  it  contained  a  promise  to  pay 
interest  for  a  sum  not  specified,  and  no  otherwise 
ascertained  than  by  reference  to  the  defendant's 
books ;  and  that  since  the  whole  constituted  one 
entire  promise,  it  could  not  be  divided  into  parts. 
He  also  held,  that  since  the  instrument  contained 
an  agreement  to  pay  the  money,  it  could  not  be 
received  m  evidence  as  an  acknowledgment  with« 
out  a  stamp* 


Gumey 
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Gumey  then  offered  in  evidence  a  letter  written       1818. 
by  the  defendant  to  the  sister  of  the  plaintiff,  dated  ^    ^  - 
July  9,.  1817,  in  which  the  defendant  expressed  and  his  Wife 
his  surprise  that  one  Newcomb  had  not  paid  the     ^  ^• 
sum  of  39/.  at  Doctor's  Commons  for  the  plaintiff,       q^j^j.  ' 
since  he  had  given  him  the  money  for  that  pur- 
pose ;  and  added,  that  until  that  sum  was  paid  he 
would  pay  interest  for  it. 

It  was  also  objected  to  this  evidence,  that  since 
the  letter  contained  an  undertaking  to  pay  interest 
for  the  money,  an  agreement  stamp  was  necessary  j 
and  — 

The  plaintiff  was  nonsuited. 

Gumey  and  ShutU  for  the  plaintiff. 
JS.  Lawes,  for  the  defendant. 


Hill  v.  Warren.  Thmtdty, 

June  XX. 

"THIS  was  an  action  on  the  case  by  the  plaintiff,  in  an  action 

who  was  the  owner  of  a  house  in  Great  War.  ^^^jTr^ 
dowr-Streety  against  the  defendant,  the  owner  of  an  negUgence  of 
adjoining  house,  for  so  negligently  taking  down  ^^^ff  ^^ 
his  house  that  the  plaintiff's  house  was  much  in-  the  party-waU 

iured.  between  the 

J  *  houies  of  the 

plaintiff  and  defendantt  it  is  a  good  defence  to  shew  that  the  plaintiff  appointed  an  agent 
to  lupenntend  the  work  jointly  with  the  defendant's  agent,  and  that  both  agenti  were  to 
Uarne. 

CC  3  It 


Wabjubk. 
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1818.  It  appeared  that  the  parties  had,  previous  to  the 

jJ^JJ^— "^  pulling  down  the  defendant's  house,  referred  them- 
Vf  selves  to  two  arbitrators,  who  had  awarded  that 
the  defendant  should  be  at  liberty  to  begin  to  take 
bis  house  down,  on  giving  ten  days'  notice  instead 
of  giving  a  notice  of  three  months,  according  to 
the  provisions  of  the  building  act.  The  plaintiff 
was  tenant  of  the  house,  under  Lord  Arundek  who, 
at  the  instance  of  the  plaintiff,  interfered  in  the 
matter ;  and  in  consequence  of  such  application. 
Lord  ArundePs  agent  and  the  defendant  each  ap- 
pointed workmen  to  pull  down  the  old  party-wall, 
and  to  re-build  it  The  wall  was  accordingly 
pulled  down  by  the  joint  agents,  but  for  want 
of  properly  shoring  up  the  back  front  of  the 
plaintiff's  house,  it  was  considerably  injured, 
and  was  in  so  dangerous  a  state,  that  the  plaintiff 
and  his  family  were  obh'ged  to  leave  it  for  some 
time. 

It  was  objected  on  the  part  of  the  defendant, 
that  the  agents  who  conducted  the  work  were  ap- 
pointed by  the  plaintiff  jointly  with  the  defendant, 
and  that  the  latter  was  not  liable  for  negligence  in 
which  the  plaintiff^s  own  agent  was  equally  impli- 
cated; and — 

Lord  Ellenborouoh  was  of  opinion,  that  it  was 
not  competent  to  the  plaintiff  to  attach  that  blame 
to  the  defendant  which  was  the  common  blame  of 
both  i  and  that  since  the  wall  had  been  taken  down 

by 
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by  both,  neither  could  impute  negligence  to  the       1818. 
other.  Plaiutifi' nonsuited*       „- 

Scarlett  and  ComyUj  for  the  plaintiff.  Wijuwr* 

Gurriey  and  Mannings  for  the  defendant 


Thomson  'v.  Wilson.  Juneii. 

* 

npHIS  was  an  action  for  use  and  occupation.    The  The  defendant 
defendant  had  pleaded  the  general  issue  as  to  1**^^^^ 
all  except  3/.  and  a  tender  of  that  sum,  ;|¥liich  was  of  certain 
denied  in  the  replication.  "^"^  ^^  ^ 

It  appeared  that  the  defendant,  on  the  24th  of  rent  payable 
May  1816,  became  the  tenant  of  several  rooms  in  qu^rtcriy,  a 
the  plaintiff's  house,  at  the  rent  of  SQL  per  annum,  agreement  m 
payable  quarterly,  and  that  he  had  continued  in  ^«  ^^^^  ^ 
the  actual  occupation  of  them  for  the  first  quarter,  determi^  die 
and  during  some  weeks  of  the  second  quarter,  tenancy  u  not 
The  defence  was,  that  the  parties,  during  the  se-    ^  ^^' 
cond  quarter,  having  had  a  quarrel,  went  before 
the  sitting  magistrate  at  Marlborough^Street,  and, 
upon  the  recommendation  of  the  magistrate,  had 
come  to  a  mutual  resolution  to  put  an  end  to  the 
tenancy,  the  plaintiff  agreeing  to  receive  rent  in 
proportion  to  the  part  of  the  second  quarter  which 
was  then  elapsed.     It  appeared  that  the  defendant 
then  quitted  the  premises,  and  that  he  had  ten- 
dered the  sum  of  3/.  as  due  for  the  proportional 
part,  of  the  quarter  then  elapsed,  and  had  tendered 
the  key,  but  that  the  plaintiff  had  refused  to  re- 

G  c  4  ceive 
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Wld.      eeiv6  either;  upon  which  the  defendant  left  the 
*-     -  key  behind  him  at  the  plaintifi'^s. 


V. 


WttsoN.  Marryat  for  the  plaintiff  contended,  that  this 
was  insufficient,  and  that  it  was-  not  competent  to 
\  the  defendant  to  prove  a  surrender  of  the  existing 
term,  without  a  note  in  writing,  as  required  by 
the  Statute  of  Frauds  (a) ;  ^nd  he  cited  the  case 
i  oT  MoUett  V.  firayne  (6),  where  this  point  had 
been  so  decided  by  Lord  EUenhorough  at  Nisi 
Piius. 

Toppings  for  the  defendant,  attempted  to  distin* 
guish  the  present  case  from  that  of  MoUetty. 
Brayne^  but— 

Lord  Ellenborough  was  of  opinion  that  the 
cases  could  not  be  distinguished,  and  said  that  he 
recollected  a  case  at  York  where  Mr.  Justice 
Wilson  had  ruled  the  same  point,  and  accordingly 
the  plaintiff  had  a  verdict  for  6/.,  the  balance  due 
for  the  second  quarter. 

Marryat^  E.  Lowes,  and  Starkie,  for  the 
plaintiff. 

Topping  and  Reader,  for  the  defendant. 

(a)  29  C.  %,  c.  3. 8. 3.  {h)  2  Campb.  I03« 


V 
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Parkins  and  Another  v.  Hawkshaw. 

T^HIS  was  an  action  brought  by  the  plaintiffs  on  a  Upon  non  est 
bond,  with  a  penalty  of  500/.     The  condition  f^^t1im^^^^^tA 

*  •'  to  a  bond  for 

was,  that  the  defendant  should  pay  to  the  plaintifi^,  the  perform- 
who  were  dealers  in  coal,  the  amount  of  the  value  ance  of  certain 
of  the  coals  which  the  plaintiffs  should  from  time  breaches  of 
to  time  sell  to  one  Keucher.     The  declaration  al-  which  arc 
leged,  by  way  of  breach,  that  the  plaintiffs  had  d^^ti<m, 
delivered  [coals  to  Keucher  to  the  amount  of  250/.  the  jury  who 
of  which  the  defendant  had  had  notice,  but  had  ^^  /J!!"!v. 

'  may  assess  tne 

refused  to  pay  the  same.  damages  under 

The  defendant  had  pleaded  non  est  factum,  and  ^^  f'^""''" 
the  common  venire  appeared  on  the  record  to  have 
been  awarded  in  the  ususu  form ;  "  therefore  let  a 
jury  thereupon  come  before  our  Lord  the  King  at 
Westminster^  on,  &c.  by  whom,  &c.  and  who 
^neither,  &c.  to  recognize,  &c.,**  and  there  was  no 
special  venire  as  in  the  case  of  an  inquiry. 

The  defendant's  execution  of  the  deed  having 
been  proved,  when  the  counsel  for  the  plaintiffs 
were  about  to  call  witnesses  to  prove  the  breach, 
as  stated  in  the  declaration,  a  doubt  occurred 
whether,  as  the  record  stood,  the  jury  had  any 
authority  to  assess  the  damages  upon  the  breach 
as  alleged. 

The  counsel  for  the  plaintiff^  submitted  that  the 
present  jury  were  competent  to  assess  the  damages 
under  the  statute 8  and  9  JV.3.  c.ll.  s, 8.,  which 

directs, 


i 


Vm 

HAWKaiiAW. 
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1818.       directs,  that  in  all  actions  in  any  of  His  Majesty's 
^  p    ^  courts  of  record  upon  any  bond,  or  on  any  penal 

and  Another  sum  for  non-performance  of  covenants,  the  plain- 
tiff may  assign  as  many  breaches  ^  he  shall  think 
fit;  and  the  jury,  upon  trial  of  such  action,  shall 
assess  not  only  such  damages  and  costs  as  have 
been  usually  done,  but  also  damages  for  such  of 
the  said  breaches  as  the  plaintiff  shall  prove. 

Abbott,  J.,  said,  that  he  recollected  a  case  where 
it  was  so  contended  on  the  Western  Circuit,  and 
that  he  thought  the  form  of  the  record  was  correct 

The  plaintiffs  accordingly  proceeded  with  their 
evidence,  and  had  a  verdict  for  2501. 

Campbell  and  E.  Lcewes^  for  the  plaintiffi. 
The  cause  was  undefended. 


^^y*  Latour  v.  Bland  and  Another. 

E^dence  that  THIS  was  an  action  against  the  defendant  for 
the  plaintiff,  in  having  ou  the  22d  day  of  May  in  the  year 
JL^ti^r*  mu.  1816,  and  on  divers  days  afterwards,  pubUshed  a 

tical  work,  ac-  t       i.      f  • 
quietced  in  the  defendant^  publication  of  it  six  years  ago,  does  not  prove  that  the  plain- 
tiff has  transferred  his  interest  in  the  copyright. A  receipt  given  by  the  plaintiff  for 

money  received  by  him  as  the  price  of  the  copyright,  will  not  preclude  the  plaintiff  from 
maintaining  the  action. 

sonata 


V. 

and  Aiiother. 
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sonata  called,  <<  Le  Retour  de  Windsor/'  and  sold       1818. 
copies  of  it,  in  which  the  plaintiff  claimed  a  copy-  '       - 
right  as  the  composer.  ^^ 

This  piece  of  music  had  been  composed  by  the  J^^^A^ 
plaintiff  Latour  as  long  ago  as  the  year  1801,  and 
it  appeared  that  in  the  year  1812,  and  previously 
the  defendants  had  sold  copies  bearing  Latour^s 
name  as  the  composer,  and  that  this  had  been  done 
with  the  acquiescence  of  the  plaintiff 

Toppings  on  the  part  of  the  defendant,  contended, 
that  since  the  plaintiff  had  acquiesced  in  the 
former  publication,  it  was  to  be  presumed  that 
he  had  legally  transferred  his  interest  in  the  copy- 
right, and  consequently  that  the  present  action 
could  not  be  maintained ;  but  — 

Abbott,  J.,  was  of  opinion,  that  although  from 
the  publication  so  long  ago  as  the  year  1812,  with- 
out any  complaint  having  been  made,  it  might  be 
inferred  that  the  defendant  had  authority  from 
the  plaintiff  to  publish  at  that  time,  yet  that  it  was 
impossible  to  infer  for  what  time  that  authority 
might  have  been  given,  and  whether  it  subsisted  at 
the  time  of  the  publication  of  which  the  plaintiff 
complained  in  the  present  action. 


Evidence  was  afterwards  given  on  the  part  of 
the  defendant,  for  the  purpose  of  proving  that  the 
whole  of  the  plaintiff's  interest  in  the  copyright  had 
been  transferred  to  the  defendants.     A  witness 

stated^ 
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1818.       stated,  that  10  years  ago  the  plaintiff  had  given  a 

*^      ^  receipt  (which  had  since  been  destroyed),  to  the 

^,         defendants  for  the  sum  of  31/.  10^.,  as  the  consi- 

Bland       deration  for  the  purchase  of  the  copyright  by  Bland 

*"      °°  ^'  and  WeUeTj  from  the  plaintiff,  but  that  there  was 

no  other  writing  than  .the  receipt.  And  that  the 
plaintiff  had  afterwards  said  that  he  ought  to  have 
had  more  for  the  copyright. 

It  was  objected,  for  the  plaintiff,  that  this  was 
not  sufficient  evidence  of  assignment  of  the  copy- 
right, since  the  stat.  8  Ann.  c.  19.  requires  that  the 
assignment  shall  be  in  writing,  and  attested  by  two 
witnesses.     . 

TojTpi/}^  contended,  that  the  declaration  made  by 
the  plaintiff  was  evidence  against  himself,  to  shew 
that  he  had  parted  with  the  copyright  by  com- 
petent means  ;  and  he  referred  to  the  case  of  Moore 
V.  Walker  (a),  where  Lord  Ellenborough  had  non- 
suited the  plaintiff,  >i^ho  was  the  author  of  the 
work,  upon  his  declaration  that  he  had  parted 
with  all  his  interest  in  the  copyright  of  the  work ; 
but  — 

Abbott,  J.,  wasof  opinion,  that  there  had  not  been 
any  assignment.  In  the  case  of  Moore  v.  Walker^ 
the  author  had  admitted  that  he  had  assigned  his 
interest,  but  here  it  appeared  in  evidence  that 
there  had  not  been  any  assignment  such  as  the 
statute  required.  By  the  act  of  An?ie,  which  was 
made  for  the  encouragement  of  genius  and  learn- 

(a)  4  Campb.  9. 

ing, 
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ing,   an  exclusive   right  had  been  given  to  the       1818. 
author  of  any  work  for  the  term  of  14  years;  '  -.    - 
and  he  might,  during  that  term,  assign  his  interest         v. 
to  another,  and  if  he  died  without  assigning  his      P^^\ 
copyright,  the  interest  would  go  to  his  executors. 
If  he  survived  the  term  of  14  years,  he  would  be 
entitled  to  the  enjoyment   of  the   copyright  for 
14  years  more.     A   question  might   perhaps   be 
made,   whether   an   assignment    within   the  first 
14  years  would   carry  the    contingent   interest; 
but  here  no  such  question  arose,  since  there  had 
been  no  assignment  according  to  the  mode  pointed 
out  by  the  statute. 

Verdict  for  the  plaintiff  for  the  sum  of  100/., 
the  plaintiff  undertaking  to  convey  the  copyright. 

Scarlett  and  Comyn^  for  tlie  plaintiff. 
Topping  and  Ctutty^  for  the  defendant 


Saturday, 

Tucker  v.  Cracklin.  june  iz* 

nrmS  was  an  action  of  assumpsit  against  the  de-  in  an  action  of 
fendant^to  recover  damages  for  the  loss  of  two  **»"™p»«' 

^   .  ^  against  a  car- 

bozes  contaming  candles.  rier  for  the 

A  principal  question  was,  whether  there  was  not  ^°f  ®^  »~^*» 

•  wnere  a  con~ 

a  variance  between  the  declaration  and  the  evi-  tract  is  aUeged 
dence,  as  to  the  terminus  from  which  the  goods  ^^  "^  *^^ 

.  .J  from  A.  to  B. 

were  to  be  carried.  a  variance  in 

The  first  count  alleged  that  the  defendant  was  a  evidence  as  to 

n  1  J  V       J  •       X'      1  •  the  termini  is 

common  earner  oi  goods  and  merchandise  lor  lure,  ^^^ 
in  and  by  a  certain  waggon  or  cart,  from  (among 
other  places)  Whitechapely  in  the  county  of  Middle- 

sex. 
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1818.  seXf  to  Brentoooodj  in  the  county  of  JB^se^,  to  wit, 

rr.  ""  at  Westminster^  in  the  county  of  Middlesex ;  and 

T"  that  the  said  defendant  being  such  carrier  as  afore- 

CRACKLnr.  gj^ij^  |;jjg  gaid  plaintiff,  on,  &c,  at  a  certain  house 

or  inn  called  or  known  by  the  name  or  sign  of  the 
Blue  Boar,  in  Whitechapel  aforesaid,  to  wit»  at 
Westminster  aforesaid,  in  the  county  aforesaid,  at 
the  special  instance  and  request  of  the  said  de- 
fendant, caused  to  be  delivered  to  him  the  said 
defendant  divers,  to  wit,  two  boxes,  &c.  addressed 
and  directed  to  and  for  the  Right  Honourable 
Lord  Petre,  at  Thomden,  in  Essex,  to  be  taken 
care  of,  and  safely  and  securely  carried  and  con- 
veyed by  the  said  defendant  as  such  carrier  as 
.  aforesaid,  in  and  by  the  said  waggon  or  cart,  fixHB 
the  said  inn,  to  Brentwood  aforesaid ;  and  there,  to 
wit,  at  Brentwood  aforesaid,  to  be  safely  and  se- 
curely delivered  by  the  said  defendant  for  the  said 
plaintiff,  for  the  purpose  of  the  same  being  from 
thence,  to  wit,  Brentwood  aforesaid,  sent  and  de- 
livered to  and  for  the  said  Lord  Petre ;  and  in 
consideration  thereof,  and  of  a  certain  reward  to 
him  the  said  defendant  in  that  behalf,  he  the  said . 
defendant,  being  such  carrier  as  aforesai|),  then  and 
there,  to  wit,  on,  &c.  at,  &c.  undertook  and  faith- 
fully promised  the  said  plaintiff  to  take  care  of  the 
said  boxes  and  their  contents,  and  safely  and  se- 
curely to  carry  and  convey  the  same  in  and  by  the 
said  waggon  or  cart,  from  the  said  inn  to  Brent- 
wood  aforesaid,  and  then  and  there,  to  wit,  at 
Brentwood  aforesaid,  safely  and  securely  to  deliver 

the  same  for  the  said  plaintiff,  &c. 

The 
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The  2d  county  in  similar  terms,  alleged  an  un-       1818. 
dertaking  on  the  part  of  the  defendant,  to  cany  ^^"^JT^— ^ 
the  boxes^OTTi  Whitechapel  aforesaid^  to  Thomden         ^ 
in  the  county  of  Essex.  CaAcatLnr. 

A  Sd  count  alleged  an  undertaking,  founded 
upon  an  executed  consideration,  to  carry  the  goods 
safely  from  Whitechapel  aforesaid,  to  Brentwood 
aforesaid. 

Evidence  was  adduced  by  the  plaintiff,  the  ten- 
dency of  which  was  to  shew  that  the  goods  had 
been  delivered  at  the  Blue  Boar,  in  Aldgate  High^ 
Street^  within  the  city  of  London^  which  was  the 
inn  from  which  the  defendant  was  accustomed  to 
carry  goods. 

Marryat,  for  the  defendant,  objected,  that  this 
was  a  fatal  variance,  since  the  contract  had  been 
improperly  described. 

It  was  answered  on  the  part  of  the  plaintiff,  that 
it  was  unnecessary  to  state  or  to  prove  the  termrd 
with  particularity,  and  that  under  an  allegation 
that  the  goods  were  to  be  carried  from  A.  through 
B.  to  C,  it  would  be  sufficient  to  prove  that  they 
were  to  be  carried  from  B.  to  C.  and  that  in  the 
2d  and  3d  counts,  Whitechapel  was  alleged  as  the 
termnus  a  qtco^  which  might  be  considered  as  in- 
cluding Aldgate.  The  case  of  the  (a)  Company  of 
Ptoprietors  of  the  Mersey  and  IrweU  Navigation 

(a)  %  Eadt,  497- 

V.  Douglas^ 
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Tucker 
Cracklik* 


CASES  AT  NISI  PRIUS, 

V.  Douglas^  was  referred  to,  and  also  the  case  of 
Frith  V.  Gray  (a)^  in  the  note,  where  in  an  action 
on  the  case  upon  an  agreement,  that  the  Defend- 
ant would  procure  the  plaintiff  a  booth  at  the  horse- 
race, upon  Bamet  common,  in  the  county  of  Mid- 
dlesexj  it  appeared  that  Bamet  common  was  in  the 
county  of  Hertford^  and  it  was  held  that  the  vari- 
ance was  not  material. 


Abbott,  J.,  was  of  opinion,  that  the  vapance  was 
fatal.  The  description  of  the  terminus  in  the  2d 
and  Sd  counts,  was  from  Whitechapel  in  the  county 
of  Middlesex^  and  Aldgate  was  in  London.  If  the 
description  of  one  end  of  the  line  was  not  material, 
the  description  of  the  other  end  would  not  be 
material,  and,  consequently  instead  of  describing 
a  contract  to  carry  goods  from  Aldgate  to  Brent- 
xvoodf  it  would  be  sufBcient  to  allege  a  contract  to 
convey  them  from  any  one  place,  to  any  other  place 
in  the  kingdom,  without  any  regard  to  the  facts. 
In  the  first  of  the  cases  cited,  the  action  was  in 
tort  and  not  in  contract,  and  great  doubt  might  be 
entertained  as  to  the  soundness  of  the  other  autho- 
rity which  had  been  referred  to. 

Plaintiff  nonsuited. 


In  the  course  of  the  cause,  the  question  arose 
whether  in  an  action  of  assumpsit  against  a  carrier 
for  the  loss  of  goods,  it  was  incumbent  on  the  plain- 


{a)  4T.  R.561. 


tiff 
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tiff  to  give  evidence,  to  shew  that  the  goods  had 
never  arrived,  or  the  defendant  was  bound  to  shew 
that  they  had  been  delivered. 

Scarlettj  for  the  [daintifl^  contended,  that  he  jvas 
not  bound  to  adduce  such  proof. 

Abbott,  J.,  considered  it  as  a  question  for  the 
jury  upon  such  evidence  as  the  plaintiff  had 
adduced  upon  that  point,  but  the  plaintiff  was 
nonsuited  as  already  stated  on  the  ground  of  vari- 
ance. 

Scarlett^  and  Cfutty^  for  the  plaintiff* 
Marry att  and  Comyn^  for  the  defendant 
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Brooks  f.  Warwick. 


Mondayi 
June  %%m 


T^HIS  was  an  action  on  the  case,  for  maliciously  A.  takes  i 

charging  the  plaintiff  with  having  in  his  pos-  the  cowl  ^ 
session  a  forged  Bank  of  England  note,  knowing  lus  businesst 
the  same  to  be  forged,  and  causing  him  upon  that  ^a  ^notc 

b  afterwards 
stopped  at  the  bank  as  a  forged  notey  and  is  brought  by  an  Inspector  to  A*  who  immedi- 
ately pays  to  B.  the  amount  of  the  note»  and  refuses  to  give  it  up  to  the  inspector, 
imuting  on  his  right  to  retain  it*  in  order,  to  recover  the  amount  from  the  penon  from 
whom  he  received  it.  The  inspector^  in  the  absence  of  all  circumstances  of  suspicion^  is 
not  justified  in  charging  A.  before  a  magistrate  with  feloniously  having  the  note  in  his 
potsession*  knowing  it  to  be  forged,  for  the  purpose  of  compelling  him  to  give  up  the 
note.-^-— By  possession,  under  the  St.  45  G.  3.  c.  89.9  is  meant  the  original  possession  of 
a  note  acquired  in  an  illegal  mode,  and  not  a  subsequent  possession  like  the  above,  whera 
tlie  original  possession  was  legal. 

VOL.  II.  D  0  charge 


890  CASES  AT  KISI  PRItJS, 

1 

1818.  charge  to  be  taken  before  Robert  Baker,  Esqoire,  ia 

^  «  ^  magistrate,  and  causing  him  to  be  imprisoned,  &c. 


V* 


Warwick.  Xhe  plaintiff  was  a  pawnbroker  and  silversmith, 
and^n  the  course  of  his  business,  Bennett  his  servant 
had  received  from  a  person  of  the  name  of  GauboH 
the  note  in  question,  which  had  been  paid  in  order 
to  redeem  a  pledge,  Bennett  at  the  time  the  note 
was  so  paid,  wrote  upon  it  the  name  of  Gaubold 
from  whom  he  received  it,  and  also  his  place  of 
residence.  No.  4.  Tavistock'Street  It  was  his  usual 
course  to  indorse  upon  every  note  the  name  of  the 
person  from  whom  he  received  it.  Soon  after  this, 
the  plaintiff  paid  the  note  to  Mrs.  Bull,  and  she  also 
paid  it  away,  and  the  note  was  afterwards  taken  to 
the  bank,  and  there  detained  as  a  forged  note, 
and  the  wovA,  forged  was  stamped  upon  it  in  three 
different  places,  in  large  characters.  The  defendant, 
who  was  one  of  the  inspectors  of  the  Bank  of  Eng* 
land,  in  December  1816,  brought  the  note  to  the 
plaintiff's  shop,  and  asked  him  from  whom  he  had 
received  the  note,  which  he  produced,  with  the 
word  forged  stamped  upon  it*  Bennett  imme- 
diately recognised  the  note  as  having  been  received 
by  him  from  Gaubold,  and  the  plaintiff  immediately 
took  it  to  Mrs.  BtcU's,  and  having  shewn  it  to  her 
as  the*  note  which  he  had  passed  to  her,  paid 
her  the  amount.  The  plaintiff  and  defendant 
afterwards  returned  to  the  plaintiff's  shop,  and  the 
defendant  then  required  that  the  note  should  be 
returned  to  him,  this,  however,  the  plaintiff  re- 
fused to  do,  saying,  that  he  wished  to  trace  it  back 

to 
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tb  the  person  from  whom  he  took  it,  but  undertook       1818. 
that  it  should  be  forthcoming  when  it  was  wanted     «  ^^ 
fpr  the  purposes  of  justice.    The  defendant  then      .   ^. 
threatened  the  plaintiff  with  a  prosecution,  in  case   Warwick. 
fte  did  not  give  up  the  note.    The  defendant  after- 
wards applied  to  Mr.  Baker  a  magistrate,  and  a 
letter  was  sent  by  the  magistrate's  clerk  to  the 
plaintifl^  requiring  him  to  give  up  the  note ;  the 
plaintiff  still  declined  to  part  with  it,  and  after- 
wards appeared  before  the  magistrate  in  conse- 
quence of  a  summons  from  him,   and  was  then 
charged  by  the  defendant  with  feloniously  having  a 
forged  note  in  his  possession,  knowing  it  to  beforged. 
l%e  plaintiff  insisted  upon  his  right  to  detain  the 
note,  and  stated  s^a  a  reason  that  it  might  be  useful 
to  him  in  order  to  enable  him  to  detect  other  for- 
geries, by  comparing  them  with  that  note. 

The  magistrate  was  of  opinion,  that  by  detaining 
the  note,  the  plaintiff  would  be  guilty  of  felony 
within  the  statute;  but  proposed  to  the  plaintiff,  foi 
the  purpose  of  enabling  him  to  try  the  question 
with  the  bank,  that  he  should  be  committed  to  the 
custody  of  a  peace-oflBcer  for  five  minutes,  and  that 
then  on  giving  up  the  note  he  should  be  discharged; 
he  also  offered  to  admit  him  to  bail.  On  the  part 
of  the  plaintiff  it  was  also  stated,  both  then  and 
before  the  plaintiff  had  been  taken  before  the 
magistrate,  that  if  the  note  was  given  up,  no  further 
rteps  would  be  taken.  ^  The  plaintiff  having  de- 
clined these  proposals,  was  committed  by  the 
magistrate  to  prison  on  a  charge  of  felony,  in 

D  D  S  having 
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1818.       having  a  forged  note  knowingly  in  his  possession 
'-     -  without  lawful  excuse.     The  plaintiff  remained  in 

9.  confinement  till  the  next  day,  and  having  been 
Warwick,  again  brought  before  the  magistrate,  was  discharged 
upon  the  note's  being  delivered  up  into  the  magis- 
trate's possession,  who  had  ever  since  kept  it  sealed 
up.  It  did  not  appear  tliat  the  officer  of  the  bank 
had  since  that  time  taken  any  steps  towards  tracing 
the  forged  note. 

Lord  Ellenborough,  in  a  very  early  stage  of 
the  cause,  intimated  his  opinion,  that  the  defend- 
ant, as  an  officer  of  the  Bank,  had  gone  too  far 
in  charging  the  plaintiff^  with  felony,  and  thought 
that  the  plaintiff^  was  entitled  to  a  verdict,  and 
suggested  the  propriety  of  the  plaintiff^s  taking  a 
verdict,  with  nominal  damages,  which  the  plaintiff 
was  willing  to  accept ;  but  the  offer  was  declined 
on  the  part  of  the  defendant. 

It  was  contended  on  his  part,  that  the  action 
could  not  be  supported,  since  there  was  evidence 
of  probable  cause  for  making  the  charge,  and  no 
evidence  to  prove  malice.  The  defendant  acted 
as  an  inspector ;  he  had  never  seen  the  plaintiff 
before,  and  therefore  could  not  have  been  actuated 
by  any  motive  of  personal  hostility.  The  note  had 
been  stopped  at  the  bank  as  a  forged  note ;  but 
although  the  word  Forged  had  been  stamped  upon 
it,  the  mark  was  not  indelible,  and  the  note  might 
be  afterwards  made  use  of  for  improper  purposes. 
The  plaintiff,  it  appeared,  knew  tliat  tlie  note  was 
a  forged  one,  since,  after  the  fact  of  its  being  a 

forgeiy 
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forgery  had  befen  communicated  to  him,  he  had 
given  Mrs.  Bull  the  value  of  the  note.  The  note 
being  in  the  custody  of  the  officer  of  the  bank, 
who  had  placed  it  in  the  hands  of  the  plaintiff, 
merely  for  the  purpose  of  inquiring  whether  it  had 
passed  through  his  hands,  the  plaintiff  was  bound 
to  return  it ;  and  his  keeping  it,  and  preventing 
further  inquiry,  was  in  itself  a  ground  of  suspi- 
cion. The  plaintiff  could  not  retain  the  note,  un- 
less it  were  to  be  laid  down  as  law,  that  every  per- 
•  son  to  whose  possession  a  forged  note  was  traced, 
had  a  right  to  keep  it. 

Lord  Ellenborough,  in  the  course  of  the 
cause,  more  than  once  intimated  his  decided 
opinion,  that  the  conduct  of  the  defendant,  in 
point  of  law,  could  not  be  justified.  The  posses- 
sion, which  was  made  felonious  by  the  statute, 
was  to  be  understood  of  an  original  possession  of 
a  note  obtained  by  unlawful  means.  This  he  con- 
sidered to  be  so  clear,  that  to  press  a  commitment, 
under  circumstances  like  the  present,  was  such  a 
crassa  ignorantia^  that  it  amounted  to  malice. 
No  circumstances  of  fraud,  or  misrepresentation 
of  any  kind,  on  the  part  of  the  plaintiff  had  been 
proved :  his  was  the  common  case  of  taking  a 
note  in  the  usual  course  of  carrying  on  business. 
If  the  possession  of  a  note,  under  these  circum- 
stances, which  turned  out  to  be  forged,  could  be 
deemed  criminal,  every  one  who  took  a  note 
would  take  it  with  a  halter  about  his  neck. 
His  Lordship  afterwards  left  it  to  the  jury  to  say^ 
whether,  under  all  the  circumstances  of  the  case, 
'  p  D  3  there 
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1818.       there  existed  any  probable  ground  to  warrant  the 
*-      T  defendant  in  maJcing  such  a  charge.     If  any  thing 

'  ^,         had  been  done  on  the  part  of  the  plaintiff  to  waiv 
WabWxck*   rant  reasonable  suspicion  that  the  note  had  origir 
nally  come  into  his  possession  for  an  improper  and 
illegal  purpose,  the  defendant  would  be  entitled 
to  their  verdict }  but  if,  on  the  other  baud,  the 
plaintiff  had  done  no  more  than  any  other  man 
would  naturally  have  done  to  secure  hisowniur 
terest,  and  had  been  guilty  of  no  disguise,  con^- 
cealment,  or  misrepresentation,    then  there  was 
no  probable  ground  for  preferring  a  charge  against 
the  plaintiff,  of  his  having  obtained  possession  of 
the  note  feloniously ;  and  they  ought  to  find  a 
verdict  for  him.    The  note,  it  appeared,  had  been 
paid  in  the  usual  course  of  business^  and  when 
applied  to  by  the  defendant,    he  had  withheld 
no  information.    It  was  to  be  presumed,  that  he 
had  received  it  from  Gaubold^  as  he  had  stated ; 
for  if  he, had  not,  or  if  there  had  been  no  such 
person  as  Gauhold^  evidence  to  that  effect,  would, 
no  doubt,  have  been  adduced  on  the  part  of  th^ 
defendant.    The  plaintiff  had  paid  the  note  to 
Mrs.  BvUf  and  when  it  came  again  into  his  pos- 
session he  had  paid  the  amount  to  her  j  he  had, 
therefore,   an  interest  in  the  possession  of  the 
note.    The  Bank  of  England  had  then  no  autho- 
rity to  take  the  note  out  of  his  hands.    If  he  had 
been  guilty  of  any  misrepresentation,  there  might 
have  been  some  reason  for  supposing  that  the  note 
came  illegally  into  his  hands ;  but  otherwise,  he  had 
a  right  to  keep  it  till  there  was  some  authority  to 

take  it  &pm  him.    The  Bank  of  England  had 

every 
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every  possible  means  of  acquiring  information,  and  I8I8. 
if  they  did  not  avail  themselves  of  those  means,  its  ^  v  — ' 
officers  were  responsible  for  the  errors  which  they  ^, 
committed.  Although  the  agents  of  the  Bank  of  Wabwick. 
JSngkmd  might  have  fallen  into  a  common  error 
with  the  magistrate  on  the  subject,  that  would  not 
supply  any  probable  cause  for  making  the  charge. 
When  the  note  came  again  into  the  possession  of 
the  plaintiff,  without  any  stipulation  on  his  part  to 
return  it,  he  had  a  property  in  it,  or  at  least  a  pos- 
session of  it,  of  which  the  bank  had  no  right  to 
derive  him.  There  could,  indeed,  be  no  such 
thing  as  property  in  a  forged  note.  In  a  case  be- 
fore Lord  Monoid,  it  had  been  so  held ;  and  if 
a  forged  note  had  been  tendered  at  the  bank,  the 
bank  might,  possibly,  have  been  justified  in 
destro3n[ng  it,  on  the  ground  that  it  was 
competent  to  any  one  to  destroy  it  as  a  nuisance. 
In  the  case  before  Lord  Man^eldy  it  had  been 
contended  that  the  plaintiff  was,  at  least,  entitled 
to  recover  the  value  of  the  paper;  but  Lord 
Mansfield  disposed  of  that  point,  by  leaving  it  to 
the  jury  to  say,  whether  they  could  find  that  it 
was  worth  the  amount  of  the  smallest  denomina- 
tion of  English  coin.  His  Lordship,  after  com- 
menting very  fully  upon  all  the  facts  of  the  case, 
left  it  to  the  jury  say,  whether  there  had  been 
any  probable  cause  for  the  charge. 

Verdict  for  the  plaintifl^  damages  50/. 

Scarlett^  Broderick,  and  Chittyy  for  the  plaintiff. 
Toppings  Gumejff  and  Bosanquet,  Serjtj  for  the 
defendant; 
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1818. 

TSmdv^,  Edwards  'v.  Bridges  and  Another. 

June  %$. 

Although  A.     ^HIS  *was  an  action  by  the  plaintiff  against  the 
B  ^w^s^es        defendants  for  breaking  and  entering  her  house, 
Im  name  and    and  taking  her  goods,  &c. 
pi^  for  his        Tjj^  defendants,  as  sheriffs  of  Middlesex,  had 

wife,  and  per*        ,  ' 

snits  him  to  seized  and  sold  the  goods  under  a  writ  of  execu- 
^T^  ^^  rf  t*^^^  against  the  goods  of  one  Salmon.  It  appeared 
the  furniture  of  that  the  greatest  part  of  the  goods  which  had  been 
the  house  in  .  seized  and  sold  had  formerly  belonged  to  the  late 
Uve,  the  7xa-  husbaud  of  the  plaintiff.  After  his  death  Salman 
niture,  being  took  the  house  in  which  the  goods  had  been  seized, 
is  n^KawTto  ^^^  had  lived  there  for  some  time  with  the  plaintiff, 
be  taken  under  who  passed  as  his  Wife.  It  also  appeared,  that 
l^aintfTjEL^     when  the  officer  went  to  the  house  to  levy,  as  he 

supposed,  upon  the  goods  of  Salmon^  the  plaintiff 
represented  herself  to  be  his  wife,  but,  before  the 
seizure  and  sale,  claimed  great  part  of  the  goods 
as  her  own  property. 

It  was  contended,  on  the  part  of  the  defendants, 
that  since  Salmon  had  remained  in  the  visible  pos- 
session, and  as  the  ostensible  owner  of  the  goods, 
and  since  the  plaintiff  had  represented  herself  to  be 
his  wife,  she  could  not  now  complain  that  the 
goods  had  been  seized  under  an  execution  against 
him  J  but— 

Abbott,  J.,  was  of  opinion,  that,  in  point  of  law, 
the  circumstance  of  the  plaintiff's  having  lived  with 

Saknm 
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Salmon  as  his  wife,  and  having  answered  to  his       1818. 
name,  did  not  render  them  Jiable  to  an  execution  ^ 


V 

Edwards 


against  him,  and  therefore  that  the  only  question         v. 
was  as  to  the  value  of  the  goods,  (a)  Bridges 

®  ^  "^  and  Another. 

Verdict  for  the  plaintiff,  damages  120/. 

Marryatt  and  Richardson,  for  the  plaintiff 
»  Topping  and  Holtt  for  the  defendants. 


(a)  This  case  and  others  of  a 
wniUr  natm«»  seem  to  torn  upon  a 
dbdnction  on  the  subject  of  ad* 
xniisions  and  representations  made 
fay  the  party  against  whom  the 
evidence  is  oflfered»  which  has  been 
adverted  to  in  a  former  note»  viz> 
where  the  party  by  his  represent- 
ation obtains  credit  or  acquires  an 
advantage,  as  against  the  person 
who  afterwards  insists  that  he  is 
bannd  by  such  representation,  his 
admission  is  conclusive  ;  but  where 
BO  inch  credit  is  given  or  advan- 


tage derived,  and  there  b  no  breach 
of  faith  in  receding  from  the  repre- 
sentation so  given,  then,  although 
it  is  evidence  of  the  fact  against  the 
party  who  made  it,  it  is  not  con- 
clusive evidence.  If,  in  the 
above  case,  Salmon  had  become 
bankrupt,  the  question  as  between 
the  plaintiff  and  his  assignees  would 
have  been  very  different ;  they 
would  probably  have  been  entitled 
to  the  property  under  the  st.  ai  J.  i. 
c.  19.  s.  XI.  See  Mace  v.  CadeU, 
Cowp.  «3a. 
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GUILDHALL. 

1818. 

Monday,  WeIGHT  V.  HaT. 

June  99* 

The  drawer  HPHIS  was  an  action  by  the  indorsee  against  the 
bm  rfcx!  *  acceptor  of  a  bill  of  exchange,  dated  Novem- 
change,  after  it  ber  1815,  for  the  payment  of  258/.  to  the  order  of 
d^^bdo^  it  t^^  drawer,  three  months  after  date. 

to  B*,  on  con- 

JSu£*u^''  On  the  part  of  the  defendant,  Jeffries  the  drawer 
certain  bills dis-  and  indorscr  of  the  bill  was  called,  who  stated  that 
counted  by  the  fj^Q  defendant  was  indebted  to  him  to  the  amount 
not  take  up  the  of  the  bill,  and  that  he  had  given  him  time  for 
bills,  but  trans-  payment  by  three  instalments  of  86/.  each,  one  of 
question  to  c.,  which  had  been  paid,  and  the  others  had  not  be- 
the  latter  may  come  duc  ;  that  being  indebted  to  a  person  of  the 
^^^^      »ame  of  Bwkly  in  the  sum  of  \30U  and  upwards, 

»cccptor<  he 
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he  had  indorsed  the  bill  to  him  eleven  months  after       1818. 
it  had  become  due,  as  a  security ;  informing  him,  '  wm^ht"^ 
at  the  same  time,  of  the  indulgence  granted  to  the         ^, 
defendant,  Buckliy  undertaking  to  pay  certain  bills       Hat. 
which  had  been  discounted  by  Jeffries^  which  he 
had  afterwards  omitted  to  do. 

The  plaintiff  claimed  as  the  indorsee  of  Jeffries  ; 
and,  upon  cross  examinatiop,  it  appeared  that  the 
stipulation  for  giving  time  to  the  defendant  was  in 
writing,  and  it  was  not  produced. 

On  the  part  of  the  defendant  it  was  contended, 
that  since  the  bill  was  placed  in  Buckly^s  hands  by 
waj  of  security,  and  upon  a  condition  whiph  he 
did  not  perform ;  and  since  the  indorsement  had 
been  made  after  the  time  when  the  bill  became 
due,  the  plaintiff  could  not  recover.  It  was  also 
insisted  that  the  plaintiff  could  not  recover,  since 
the  extended  time  granted  to  the  defendsmt  had 
not  expired ;  but— 

Abbott,  J.,  was  of  opinion,  that  the  plaintiff  was 
entitled  to  recover :  since  the  agreement  was  in 
writing,  and  had  not  been  produced,  it  was  the 
same  thing  as  if  there  had  been  no  agreement. 

Verdict  for  the  plaintiff. 

Scarlett  and  V.  Lawes^  for  the  plaintiff. 
Topping  and  Campbell,  for  the  defendant. 


i 
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v^^' 


¥r 


Monday) 
June  29* 


SiDAWAYs  and  Another^.  Todd  and  Anodien 


A.  deposits 
goods  in  the 
warehouse  of 


paid  lo/.  per 
annum  for 
warehouse 
rent)  and  re- 
ceives a  com- 
mission on  the 
sale.    B. 


nrHIS  was  a  special  action  of  assumpsit  against 
the   defendants,   who  were  wharfingers,   for 
RTrwharfin-   having  improperly  and  negligently  removed  97 
ger,  for  the      bggg  Qf  n^iig  belonging  to  the  plaintiffs  from  the 
byB^hois*  wai'chouse  in  which  they  ought  to  have  been  kept 

into  another  warehouse,  where  they  were  destroyed 
by  fire. 

It  appeared  that  the  plaintiffs  were  manufac- 
turers of  nails  in  the  Country,  and  that  they  had 
been  in  the  habit  of  transmitting  quantities  of  nails 
A^^ffwxh'*"^  to  the  defendants,  who  were  wharfingers  in  Lon- 
which  are  dofij  which  the  defendants  from  time  to  time  sold 
^erwards  f^i,  the  plaiutifis,  and  charged  them  at  the  rate  of 
warehouse,  and  2^*  a  bag  for  keeping  the  nails  in  their  warehouse, 
haying  re-  ^ud  also  a  Commission  upon  the  sale.  In  the 
amount  from  coursc  of  the  year  1810,  the  parties  altered  their 
the  insurer,  is  modc  of  dealing ;  and  it  appeared  from  a  letter 
^chmon^  written  by  the  defendants  to  the  plaintifis,  that  they 
intended  to  charge  at  the  rate  of  10/.  per  annum 
as  rent  for  the  room  in  which  the  nails  were  de- 
posited. Some  time  afler  this  the  defendants 
found  it  more  convenient  to  place  the  nails  in  an- 
other warehouse,  which  was  more  accessible  by 
,        land,  and,  afler  the  removal,  a  fire  broke  out  in 

inger,  and  pays 

an  annual  rent  the  ucw  warehouse,^  and  the  nails  were  destroyed. 

for  part  of  a 

pardcular  warehouse^  B.  removes  the  goods  into  another  warehouse,  where  they  are 

buxiil:  qu.  whether  B.  is  liable  to  A.  for  the  amount. 

It 


somu< 
had  and  re- 
ceived to  his 
use. 

A*  deposits 
goods  in  the 
warehouse  of 
B^  a  wharf* 
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.  It  was  contended,  on  the  part  of  the  plaintiff,       1S18. 
that  since  rent  had  been  paid  for  the  use  of  the  ^       »       ^ 
particular  warehouse  in  which  the  nails  had  been  J^"^ 
originally  deposited,  the  defendants,  on  removing         v. 
them,  had  taken  upon  themselves  the  burthen  of  gad^*2|^er, 
answering  for  their  security,  and  were  responsible 
lor  the  loss  occasioned  by  the  fire.    Evidence  was 
abd  adduced  on  the  part  of  the  plaintifl&,  tending 
to  shew  that  those  very  goods  had  been  insured  by 
the  defendants,  and  that  the  amount  of  the  nails 
had  been  received  from  the  insurers. 

On  the  part  of  the  defendants,  evidence  was 
adduced  to  shew  that  the  nails  which  had  been 
insured  were  the  property  of  the  defendants,;  and 
it  was  contended  that,  as  wharfingers,  the  defendants 
were  not  responsible  for  any  Idss  by  fire ;  it  was 
also  contended  that  since,  in  general,  a  wharfinger 
was  not  liable  in  such  case,  there  was  nothing  to 
render  the  defendants  liable  here,  since  there 
had  been  no  agreement  for  keeping  the  goods  in 
any  specific  warehouse,  and  the  defendants  had  a 
right  to  keep  them  where  it  was  most  convenient 
to  themselves. 

Abbott,  J.,  was  of  opinion,  that  in  poiot  of  law, 
a  wharfinger  was  not  responsible  for  goods  which 
were  casually  burnt  upon  the  premises,  and  said 
that  it  had  been  so  decided  in  a  case  which  he  re- 
collected to  have  been  tried  before  Lord  Kenyon. 
He  was  of  opinion,  that  the  plaintifis  were  clearly 

entitled 
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1818;       entitled  to  recover  the  sum  received  from  the  in- 

^       -  ^  surersy  in  respect  of  the  nails,  in  case  the  jury  should 

and  Another  he  of  Opinion  that  the  defei^dants  had  in  fact 

V*         insured  the  property  of  the  plaintiffii,  and  had  re- 

aBdAnother«  Chived  the  value  from  the  insurers.    With  respect 

to  the  question  whether  the  defendants  had  in- 
curred a  special  responsibility,  (which  did  not 
attach  to  them  as  wharfingers,)  by  removing  the 
nails  from  the  particular  warehouse  in  which  the 
nails  had  been  deposited,  and  in  respect  of  which 
rent  had  been  charged,  he  said  that  it  might  be 
subsequently  considered,  *  but  that  at  present,  he 
should  permit  the  plaintiff  to  take  a  verdict. 

The  jury  found  for  the  whole  of  the  demand,  sub- 
ject to  be  reduced  to  the  amount  received  from 
the  insurer,  in  case  the  Court  should  be  of  opinion 
that  it  ought  to  be  so  reduced. 


In  the  course  of  the  cause  it  was  objected,  that 
the  plaintifis  were  precluded  by  their  bill  of  parti- 
culars from  recovering  under  the  count  for  money 
had  and  received.  The  bill  of  particulars  was  in 
this  form. 

"  The  plaintifls  seek  to  recover  the  sum  of  54BL 
of  which  they  claim  the  sum  of  361.  for  nails  sold 
by  them  to  the  defendants,  and  the  sum  of  512L 
for  97  bags  of  nails,  delivered  by  them  to  the 
defendants  and  not  accounted  for,  which  several 
sums  of  money  they  seek  to  recover,  under  all  or 
any  of  the  counts  of  the  declaration  which  may  be 
applicable/' 

Abbott, 
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Abbott,  J.,  was  of  opinion,  that  since  the  plain-       1818. 
tiffi  referred  to  the  counts  of  the  declaration,  and    c     ^       ' 
intimated  theu*  intention  to  call  in  aid  such  of  them  and  Another 
as  might  be  necessaiy,  they  were  entitled  to  avail      ^- 
themselves  of  the  count  for  money  had  and  re-  and  Another. 
ceiveid,  to  recover  such  monies  as  had  been  re- 
ceived in  respect  of  the  subject  matter  specified  in 
the  bill  of  particulars. 

Scarlett  and  V.  Lowes,  for  the  plaintifis. 
Marryatt  and  CampbeU,  for  the  defendants. 


Administratrix  of  Penry  *o.  Brownt.  Tuesday, 

June  30. 

HTHIS  was  an  action  on  a  covenant  in  a  lease  of  a  A  tenant  of 

house,  by  which  tfie  defendant  covenanted  to  ^^t^k^ 
repair  and  keep  in  repair,  the  premises  and  all  erec-  in  repair  the 
tions,  buildings,  and  improvements  which  might  ^J^^J^  "*^ 
be  erected  thereon  during  the  term,  and  yield  up  buildings,  and 
the  same  in  good  and  sufficient  repair,  &c.  '"^I^T^T 

It  appeared  that  during  the  term,  the  defendant  tame  during 
bad  erected  a  veranda,  the  lower  part  of  which  was  ^®  *^'™»  *"d 
attached  to  posts  which  were  fixed  in  the  ground,    the^e^at 

die  end  of  the 

Abbott,  J.,  was  of  opinion,  that  this  veranda  *®™»  *^*°*^ 
fell  within  the  terms  of  the  covenant,  and  that  the  nnda  erected 
defendant  could  not  remove  any  part  of  it.  ^"™5  ^* 

term    th^ 

Verdict  for  the  plaintifffor  the  value  of  the  veranda,  x^^  ^^  ^ 

which  it  affixed 

Campbell  and  Maule,  for  the  plaintiff.  ^o  the  ground 

.  ,-  ,    T  /.        1       1  ^»     J  by  meant  of 

Marryatt  and  Lowes,  lor  the  deiendant  potu. 
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Wednesday,  ROOSBS  V.  PoPKiN. ' 

July  I.  ,  ^ 

A.  executes  a  'J' HIS  was  an  action  against  the  defendant,  an 
attl^ey^oB.         attorney,    for  an  assault  and  false  imprison^ 

to  enter  up        mcnt. 

Sn^e^e^  ^^  appeared  that  the  plaintiff,  who  was  a  silver- 
cution,  ^-ith  a  smith,  in  the  spring  of  the  year  1817>  had  had 
defeasance  on    ^^^^   dealings  with  the   defendant,    relating  to 

payment  of  a  o  ^  . /JPt. 

certain  sum  of  some  biUs  of  exchange,  and  that  the  plaintiff  had 
money.    B.,    eventually  executed  a  warrant  of  attorney  to  enable 

after  payment      ,         ,    r»      ,  •     i  n        \_ 

of  this  money,  the  defendant  to  enter  up  judgment  tor  the  sum 
enters  up  judg.  of  300/^  with  a  defeasance  conditioned  for  the 
A.bexecution!  payment  of  150/.  On  the  28th  of  February  1818, 
A.  moves  tbe  the  defendant  having  entered  up  judgment  on  the 
a^de  the  judg-  Warrant  of  attorney,  sued  out  a  capias  ad  satitfad^ 
ment  and  exe-  eudum  against  the  plaintiff,  indorsed  to  levy  164A 
afte^a  ^e  besidcs  fecs,  poundage,  &c. 
nui  has  been  The  plaintiff*  was  arrested  on  this  writ,  on  the 
tShi^  13th  of  March  1818,  and  remained  in  custody  tttl 
ferredtoa  the  20th  of  that  month,  when  he  was  liberated 
^Jl^^dJt^^  under  a  judge's  order  on  depositing  the  money  in 
nothing  was  the  hauds  of  the  sheriff.  In  the  course  of  the  next 
due  to  B.  when  term,   a  rule    nisi  was  obtained  by  the  plaintifl^ 

he  entered  up  .  ,  ^  r     .  ' 

the  judgment,  Calling  upon  the  defendant  to  shew  cause  why  the 
and  that  the  money  thus  deposited  in  the  hands  of  the  sheriff 
warrant  of  at-  should  uot  be  paid  over  to  the  plaintiff,  and  why 
tomey  shaU  be  the  judgment  and  warrant  of  attorney  should  not 

A.9  in  an  action  of  trespass  and  false  impritonmcnt  against  B^  who  pleads  the  general 
issue  only,  is  entitled  to  recover. 

tie 
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fU^Wt  asidci  on  the  ground,  that  the  whole- osF  the  iSM. 
dvbd  hdd  been  satisfied  before  tfai§  judgment  was 
entered  up  and  execution  takeii  out;  Upon  shewingr 
dAtte  against  tbid  rule,  it  wiis  agreed  that  the  ^nm. 
whole  matter  should  be  referred  to  a  gentleman  at 
the  bar,  who  shoiild  hkve'[ioWe]r  toaWatd'wliettier 
any  aildf  what  pait  of  the  rtile  shbold*  be  mkde 
alMdiute,  and  that  such  part  as  he  deemed  it  proper 
to  make  absolute,  should  accordingly  be  made 
allpolute,  upon  a  motion  to  that  effect,  requiring 
only  counsel's  signature.  The  referee  afterwards 
made  his  award,  stating  that  nothing  remained  due 
upon  the  warrant  of  attorney  and  defeasance,  at 
ikH  time  when*  thie  judgment  was  entered'  apd 
execution  taken  out  and  awarded,  f  that'  the  jodg- 
afttatandr warratit  ol'  attotoejT' shedld^be  set  aaide, 
ai^tlie  pliuntiff  then  resorted  to  this  ssetkm,'  to 
nbovet  a  compenssltion'  fof  the  imprisonment 
whicb  he  had  causdessly' sufibred ;  theafe  fadtshav* 
ing  been  proved  — 

Tlopping  for  the  delbndaot  objected,  that  the 
antion  ifi  its  present  foi^  could  ndt  Jbe  sapptortedt 
it' ougbt  to  have  beenitt  action  on  the  case,  and 
nil  of  trespa^i  since  at  the  time  of  the  writ  sued 
omM^  tfaere^was  asubttsting^judgOient  which  had  not 
ewnyiet  been^  set  aside}  ^  but  -** 

AmHrr^  Jv  waa^of  opinioity  thatthe^  objection 
waa<not!  tenaU^  the  defendant  having  pleaded 
the  general  issue  only.  If  he  had  pleaded  the 
judgment,    and  the    writ   of   capias   ad  saHsfa- 

▼OL.  11.  £  H  ciendunit 
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1818.  ciendumf    by  way  of  justificatton,    the    plaintiff 

'       -  might  have  applied  to  the  Court  in  order  to  have 

9.  the  judgment  set  aside. 
^ntx.  Verdict  for  the  plaintiff,  damages  800/. 

Gumey  and  Ckm^n,  for  the  plaintiff. 
Topping  and  Espinasse^  for  the  defendant 


BULKELET  V.   LoRD. 


The  defenaani  '^^HIS  was  an  action  of  assumpsit  upon  the  de- 
1^  l^-        fendairt's  guarantee. 

pUintiff  The  son  of  the  defendant  was  the  owner  of  the 

i^^ioB  ship  IWniVfod;  and  applied  to  the  phrintiff,  a  broker, 
than  be-    to  effi^t  an  insurance  on  the  vessel.    This  li» 


^^'^Jj*"'^?*' plaint  to  do,  until  the  defendant  had 

h^  dec^ti^n  given  the  following  guarantee : 
thit  hit  son  «  Grentlemen — As  you  hesitate  to  make  an  in- 
himknipirhe*  surauce  on  my  son's,  W.  John%  interest,  in  the  hrig 
it  bound  to  Sofi  Cuetono^  from  the  Azores  to  America^  and 
comJIniiwiOTof  ^™  thence  to  Lisbon^  tinder  an  apprehension 
bankrupt  has  that  he  may  become  a  bankrupt,  and  you  may  be- 
bceatuedout.  ^^^^  ^[^q  losers  for  the  whole,  or  part  of  the 

pi;emium,  and  being  desirous,  for  the  interest  of 
ray  son's  concerns,  that  the  said  ship  should  bt 
injured,  I  hereby  agree  to  guarantee  you  from  any 
loss  on  the  said  premium,  should  such  bankruptcy 

(«)  See  Wilsoo. 

uke 
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take  place,  in  which  case  I  will  immediately  repay       181 8. 
you,  whatever  you  may  have  paid,  to  effect  such 
insurance.  W.  Lord." 

The  son  afterwards  committed  an  act  of  bank- 
ruptcy, by  lying  in  prison  more  than  two  months, 
and  the  plaintiff  was  ready  to  prove  a  debt  owing  by' 
the  defendant  at  that  time,  upon  which  a  petition 
for  a  commission  of  bankrupt  might  have  been 
founded  }  and  that  he  was  a  trader ;  but  no  com- 
miflsion  of  bankrupt  had  been  taken  out  against 
him. 

The  question  was,  whether  under  these  cir- 
cumstances, the  son  was  a  bankrupt  within  the 
tertns  of  the  guarantee,  and  also  within  the  terms 
of  the  declaration,  which  alleged  that  he  had  be- 
come a  bankrupt. 


C.  J.^  was  of  opinion,  that  the  son 
had  not  become  a  bankrupt,  as  alleged  in  the  de- 
claration, no  commission  having  actually  been 
sued  out ;  and  the  plaintiff  was  accordingly  Non- 
suited. 


In  the  ensuing  Term,  Topping  moved  to  set 
aside  the  nonsuit,  on  the  ground  that  the  son  had 
actually  become  a  bankrupt  within  the  meaning  of 
the  statute  21  J.  1.  c.  19-  s.  2. ;  and  that  the  ef- 
fect of  the  guarantee  did  not  depend  upon  the 
aodng  out  a  commission,  since  commissions  were 
frequently  sued  out  where  the  parties  afterwards 
turned  out  to  be  perfec^y  solvent :  but  the  evi- 

£  E  2  dent 
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1818.      dent  meaning  of  the  guar^ntee^  was  ta  protect 
the  plaintiff  against  the  insolvency  of  the  son. 

But  the  Court  were  of  opinion,  that  the  nonsuit 
DUght  not  to  be  disturb^.  If  the  instrumeal  had 
been  capable  of  a  l9i'ger  ecMistruQtion  than  thpt 
which  the  declaratioii  alleg^dj  the  larger  cpnslnic- 
tion  ought  to  have  bpen  declared  iq^oa;  but  as 
the  declanitHtfi  wa^s^liiained,  there  coukt  be  no 
evidei\c^  oi*  the  sQn's  having  become  a  bankrapt, 
without  shj^wing  ttisit  a  comipiasioD.  had  been  stied 
<out.  It  was  possible  that  the  son'  might  be  ua« 
ifortjunate  enough  to  commjt  an  act  of  bank- 
Tuptcy,  id^ough  h^  was  perfectly  solvent;  but 
4t  could  npt  b^  thi^  ip^niQg  of  the  guarwitce 
to  m^jke  die  fa^er  responsible  in  suck  caai^  no 
commission  being  sued  out  The  Coust»'  hovevtiv 
"were  bound  to  decide  upon  the*  declaration ;  but 
^ipjshed  it  to  be  ijui4ei:sjbood  that  they  did  not  iati- 
in«te  that  the  guvantee  wouhlbear  &laiger  cos* 
Btruction  than  tluM;  ^ich  had  been  adi^tQd<  ioi  the 
di^laration. 


Thomas  r.  Cooke. 

A.9  by  piroiy  ^HIS  wds  an  action,  o^'  assumpsit  to^  reeovtf-  the 
£ii^.  sum  of  9DL  for  the  use  and  occupation^  of  a 
leu  to  a        house. 

A^witha's 

aitentf  icc€{its  C  w  hit  teiiint»  and  receives  reut  fron^  hiin^  A.  canQoi  a$a^4nl%.i^MCf 

agaisft  &•  linct  the  privity  of  estate  It  destroyed.  "^  .  "hf^  - 

Thomas 
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Tho^nas  let  the  house  iti  question  to  Coolie^  atld      1S18* 
the  latter  underlet  the  premises  to  Perks.    Thb 
rent  being    in  arrear,    Tl^omas  distrained  upon 
Perks f  who  gave  a  bill  of  exchange  for  the  amount. 

Thomas  then  said,  that  he  would  have  nothing 
more  to  -do  with  Cooke,  and  took  the  bill  of  ex- 
change in  discharge  of  the  rent.  After  this  the 
piaintiif  again  distrained  w^ti^Peirks,  attd  then 
bfought  an  action  against  Cooke  for  the  rent  now 
daimed. 

The  question  was,  whether  Cooke  still  remained 
as  the  tenant  of  Thomas. 


On  the  part  of  the  plaintifi^  it  was  insisted,  that 
in  point  of  law,  the  tenancy  of  Cooke  still  sub- 
mted,  since  the  Statute  of  Frauds  (a)  provides 
thlit ''  no  lease,  or  term  of  years,  cft  ai^  uncer- 
t^ii  interest  of  or  in  any  mcisstiages,  lands,  tene- 
dl6tits,  or  hereditament^  shall  be  Surrendered, 
unless  by  deed,  or  note  iti  writfng,  6i  by  act  and 
operation  of  law."  And  the  citse  of  MoHett  v. 
Btayne,  (J)  was  cited. 

Abbott,  X,  left  it  td  the  jury  to  say,  whether 
the  plaintiff,  after  the  di^tiress,  had  riot  accepted 
Perks  as  his  tenant,  with  ttie  assent  of  Cooke. 
The  jury  finding  in  the  affirmative,  the  plaintiff 
vtta  nonstdted,  with  leslve  to  inoy^  the  Court  to 

(0)  a9  C.  a.  c.  3.  9.  7.  »  Cainiib.  103. 

E  £  8  set 
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18 j8.       set  aside  the  nonsuit,  and  enter  a  verdict  for  the 


Cooke. 


In  the  ensuing  term,  Topping  moved  accord- 
ingly ;  but  the  Court  were  of  opinion,  that  the  cir- 
cumstances constituted  a  surrender  by  operation  of 
law.  If  a  lessee  assign,  and  the  lessor  accept  the  as- 
signee of  the  lessee  as  his  tenant,  that  in  point  of  law 
puts  an  end  to  the  privity  of  estate  between  tlie  lessor 
and  the  lessee,  and  the  lessee  cannot  bring  an  action 
of  debt,  because  the  privity  of  estate  is  destroyed. 
A  landlord  cannot  have  two  tenants  at  the  same 
time  \  and  here  the  plaintiff  had  made  his  election 
to  take  Ferks  as  his  tenant.  In  the  case  of  Molr 
lett  V.  Braynct  there  was  nothing  but  a  parol  sur- 
render, but  here  there  was  not  only  a  declaration 
on  the  part  of  Thomas^  that  Cooke  should  no  longer 
be  his  tenant ;  but  another  person  comes  in  and 
is  accepted  as  tenant,  and  the  jury  found  that 
this  was  assented  to  by  Cooke.  It  is  a'^rule  of  Uwi 
that  the  acceptance  of  a  subsequent  lease  by  parol, 
operates  as  a  surrender  of  a  former  lease  by  deed. 
If, '  therefore,  a  new  lease  had  been  granted  to 
Cooke,  that  wbuld  have  been  a  surrender  of  the 
former  lease :  now,  Cooke  having  put  in  another 
tenant,  a  demise  is  made  by  Thomas,  which  could 
not  be  without  a  surrender  of  the  first  lease; 
and  therefore,  when  Cooke  assented  to  the  substi- 
tution, and  the  jury  found  that  he  did  assent, 
the  effect  was  the  same  as  if  Cooke  had  actually 

surrendered 
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surrendered  the  former  lease.    The  Court  also  re-  I8t8. 

£Bnred  to  the  case  of  PMpps  v.  ScuUharpe^  I  JBa.  thoma« 

4r  ^*  t^*  sO.  (a)  V. 

Rule  refused.  C^««- 


LANCASTER  SUMMER  ASSIZES. 


Re^  and  Another  v.  Warwick. 

T^HIS  was  an  action  brought  by  the  plaintiffi  as  The  dnwee  of 
the  indorsees  of  a  bill  of  exchange,  against  the  *j^  *^h^ 
defendant  as  the  acceptor.  advised  of  tbe 

The  bill  in  question  was  dated  May  the  3d,  Stlhf  ^^ 
I8I69  and  was  drawn  by  Cecil  and  Co.  upon  the  drawer,  and 
defendant  for  the  sum  of  100/.,  payable  two  months  J*^""^  *® 
after  date,  to  the  order  of  Johnson  and  Co.,  for  answers  by 

value  received.  letter  that** the 

The  only  question  was,  whether  the  bill  had  attention,"  thTt 
been  accepted  by  the  defendant  On  the  4th  of  ^o^"*  ^^ 
M^  (the  day  after  the  drawing  of  the  bill)  a  letter  *^^^ 
was  sent  by  the  drawers  to  the  defendant,  advising  though  it  aqp- 
him  that  the  bill  had  been  drawn  upon  him,  and  ^jj^^^^^ 
requesting  him  to  honour  it  On  the  6th  of  M(^  the  drawee  bat 
the  defendant  wrote  to  the  drawers,  stating,  «  Your  ^  ^f  •«»* 
bill  for  1002.,  payable  to  W.  Johnson  and  Co.  shall  when  bilk  haye 
have  attention."    Upon  the  receipt  of  the  last  b««o  J*^ 

^  ''  upon  mm. 

(a)  See  Stone  t.  Whiting,  st^rat  voL  ii.  p.  %^S'9  ^^^  ^^^  ^'^  then 
citeda 

E  £  4  letter 
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]818.      letter,  it  was  communicated  to  Johmon  for  Jiis  aa- 
^^    ^  ti^gctioii,  J>ut  it  hadfihen  been  indorsed  to  ()he 
and  Aopther    plaintiff.    In  order  to  shew  that,  by  the  terms  uaed 
«•         in  the  letter,  the  defendant  meant  to  accept  it, 
other  letters  oi*  his  relating  to  bills  drawn  upon 
him,  were  given  in  evidence,  in  some  of  which 
he  used  the  expi^essions,  <<  they  shall  meet  protec- 
tion," and  ^  shall  have  attention.*^ 

It  was  objected,  Ist,  that  the  letter  did  not 
amount  to  an  acceptance,  because  it  was  written 
to  the  drawers  of  the  bill,  and  not  to  the  indorsees ; 
and  2dly,  (which  was  the  principal  objection,)  that 
the  tjerms  of  the  letter  did  not  amount  to  an  ac- 
ceptance. 

Batley,  J.,  being  of  that  opinion,  left  it  to  the 
jury  to  say  whether  the  letter  amounted  to  an  ac- 
ceptance \  and  they  being  of  opinion  tljat  it  did 
not,  the  plaintiff  was  nonsuited. 


In  the  ensuing  terip  liichardson  mpyed  in  the 
Court  of  K.B.  for  a  new  trial,  contending,  pn 
the  authprity  of  P(Well  y.  Monnier  (a),  f^^d  pf 
Wi/nfie  V.  lUuke^  (p),  that  an  existing  bill  of  &ft 
(Change  might  be  ficcepted  by  ^  letter  wrif^  to 
the  drawer,  although  it  had  passed  out  qt'  t)i^ 
hands  of  ^e  4f>^wer.  And  secpndly,  tb;i^t  ia 
the  present  ca^  jiienB  ha4  b^^n  a  sufficient  a^ 
ceptance,  since  no  particular  form   of  words  is 

(a)  I  Atk.  6ii.  W  5  East.  514- 

neces- 
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necessary  to  constitute  an  acceptance,  and  there       1816. 
was  enough  to  indicate  an  intention  on  the  part  of      .i- 
the  defendant  to  accept  the  bill ;  but  the  Court  and  Another 
were  of 'opinion,  that  the  terms  of  the  letter  did         ^* 
not  amount  to  an  acoifrtance,  and  the  rule  was 
refused,  (a) 


ABBOTTy L.C.J.  HuYenode* 
to  break  in  upon  the  authority 
cf  the  two  caaet  mlAdk  I^^vt  ^em 
cited,  but  if  a  letter  Is  to  t)e  con- 
adered  as  amounting  to  an  accept- 
aaee»  the  intention  to  accept  ought 
to  be  escpressed  in  clear  unequirocal 
tarms.  They  wene  of  that  nature 
m  those  two  cases,  but  here  the 
phrase  which  is  relied  upon  as  an 
aoceptanceyis,  to  say  the  least,  am- 
bigiious;  it  may  mean  nothii^ 
more  than  this,  —  I  will  look  into 
the  accounts  between  us,— I  fHU 
attend  to  the  request  so  far  >a«  to 
Myiire  and  examine.  If  it  could 
hnwe  been  shewn  that  the  words 
bore  this  peculiar  meaning*  which  is 
•onght  to  be  affixed  to  them,  in  the 
frantilewpri^it  might  have  been 
sufficient,  but  this  has  not  been  done. 
The  evidence,  however,  such  as  it 
sisi  was  ^ior  tl^e  considmitjpn 
W  the  juiy ;  and  they  were  MSktd 


by  the  learned  Judge  who  tried  ^ 
cause,  whether  they  amounted  to- 
an  .accepHno^  and  they  were  of 
opinion  that  they  did  not. 

HoLROYD  J.  I  am  of  the  same 
opiflfon.  The  very  drcumstance 
of  its  having  been  so  often  Umented 
that  a  bUlof  exchange  m\B;ht  be  ac- 
cepted by  letter,  and  by  any  other 
jpamuf  then  by  writing  on  the  hce 
of  it,  on  account  of  the  inconveni- 
ence, affords  a  strong  reason  why 
we  should  not  admit  this  letter  to 
be  «|wvalent  to  an  acceptance. 
The  words  **  shall  meet  due  atten- 
'tion,'Vdo  not  import  that  the  bill 
shall  either  be  paid  or  accepted, 
they  import  no  more  than  that  the 
request  shall  meet  with  that  atten- 
tion which  the  drawer  had  a  right 
to  expect,  and  it  does  not  appear 
from  the  other  evidence  in  the  cause 
t)ia(  they  were  meant  to  be  eeed.in 
the  sense  of  an  acceptance. 


CASES 

ARGUED  AND  DECIDl^ 
AT 

NI^I  PRIUS^ 

IN  K.  B. 

At  the  First  Sittings  qfter  Michaelmas  Term^ 

59  George  III. 


WESTMINSTER. 


Thundtyy 
Dec.  3. 

Upon  a  plea 
in  abatement! 

that  the  pro- 

• 

mtes  were 

made  j(nAtly 
with  A.  B. 
and  otherfy 
A.  B.  is  a  com- 
petent witness 
for  the  plain- 
tiff. 


CossHAM  V.  GoLDNEY  and  Another. 

npHIS  was  an  action  brought  by  the  plaintiff  to 
recover  the  sum  of  400/.  for  work  and  labour 
done  by  him  as  an  accomptant  for  the  two  defend* 
ants,  Goldney  and  Drummond.  The  defendants 
had  pleaded  in  abatement,  that  the  promises  had 
been  made  by  them  jointly  with  six  other  persons, 
specified  in  the  plea,  including  one  of  the  name 
of  BarroWt  and  issue  had  been  joined  upon  this 

plea. 

It 


CosnAM 
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It  appeared  that,  for  the  purpose  of  investigat-       1818. 
ing  the  affairs  of  the  Bristol  Dock  Company^  a 
committee,  consisting  of  nine  persons,  had  been 
appointed,  one  of  whom  was  Mr.  Barrow^  and  an-    Oowkmy 
.other  of  whom  was  then  dead,  and  that  the  plaintiff  ^ 
had  been  appointed  an  accomptant  for  the  purpose 
of  investigating  the  affairs,  at  a  salary  of  10/.  per 
month,  by  an  instrument  signed  by  the  two  de- 
fendants.    The  principal  question   was,  whether 
Mr.  Barrow  had  ever  accepted  the  office  of  mem- 
ber of  this  committee ;  and  the  counsel  for  the 
plaintiff,  in  order  to  disprove  this,  and  thereby  to 
n^ative  the  plea,  called  Barrow  as  a  witness. 
» 

•  Scarlett^  on  the  part  of  the  defendant,  objected 
that  he  was  incompetent,  being  interested  to  pro- 
care  a  verdict  for  the  plaintiff  against  the  pre- 
sent defendants,  which  would  exonerate  himself; 
but — 

Batley,  J.,  held  that  he  was  a  competent  wit- 
ness, since,  if  the  plaintiff  succeeded,  he  would 
still  be  liable  to  make  contribution  to  the  present 
defendants,  in  case  he  was  really  a  partner,  and 
•the  present  record  would  not  be  evidence  in  an  ac- 
ticm  brought  by  them  against  him,  to  shew  that 
•they  alone  were  liable.  And  the  evidence  was  ac- 
cordingly admitted. 

. '  The  case  was  afterwards  lefl  to  the  jury,  upon  the 
question,  whether  Barroam  had  ever  assented  to  his 

election 
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1818.      election  and  accepted  the  office.     The  jury  found 


COSSHAM 


for  the  plaintiff.    Damages  400/. 


Gqu>ncy  ^      Gumey  and  Tindal  for  the  plaintiff, 
and  Another.      Scarktt  and  Gasdee  for  the  defendant. 


Friday* 
December  4. 

Where  goods 
are  ordered  by 
one  member  of 
a  club  for  the 
benefit  of  all> 
every  member^ 
who  either  con- 
curs in  the 
order  or  subse* 
quently  assents 
to  it»  is  liable* 
although  the 
nemberwho 
ordered  the 
goods  is  made 
the  debtor  in 
the  plaintiff*s 
books  and  the 
bill  is  sent  to 
himt  unless  it 
clearly  appear 
that  the  plain- 
tiff  meant  to 
give  credit  to 
that  member 
only. 


Delauney  V.  Strickland. 

npHIS  was  an  an  action  of  assumpsit  for  goods 

sold  and  delivered. 

It  appeared  that  the  defendant  was  one  of  the 
members' of  a  club,  called  the  <<  General  Service 
Cluby^'  the  business  of  which  had  been  managed  bj 
the  defendant  and  two  other  gentlemen^  Hall  and 
RyaU.  Mr.  Hall^  it  appeared,  had  ordered  at 
difierent  times,  plate  from  the  defendant,  for  the 
use  of  the  society  ;  and  the  defendant  having  some 
acquaintance  with  him,  had  credited  him  with  the 
amount  in  his  books,  and  had  made  out  a  bill  to 
him  as  debtor.  Part  of  the  plate  had  been  sent  to 
a  house  in  Arundel^treet^  where  the  club  wa»  hel4 
and  other  part  to  a  house  in  SU  Jame^'^trteU  to 
which  the  club  had  been  removed.  It  had  beet 
used  by  the  members  of  the  dub^  aod  by  the  de- 
fendant amongst  the  rest. 

On  the  part  of  the  defendant^  it  was  contoaded, 
that  the  oredlt  had  been  given  to  Captain  HM  in 
the  first  instance,  and  not  to  the  members  of  the 

'*  society 
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idcicty  at  hrge,  who  were  a  fluctuating  bodlf; 
and  that  after  this  the  ptaintiff  could  nc^t  shift  the 
credit,  and  call  upon  the  present  defendant  tia 
payment. 

Abbott,  L.  C.  J.,  left  it  to  the  jury  to  say^ 
wiietker  the  goods  bad  been  ordered  with  the  pw« 
vidua  concurrence  or  subsequent  apprebatiiMEi  oil 
the  dependant  ^  for  if  that  was  the  case,  he,  and  all 
who  stood  in  tliesame  situation,  were  liable  to*  pagr 
fti  the  goods  i  and  whether  the  fact,  that  QsiptaiA 
Hall  had  been  entered  as  the  debtor  in  the  plaintP^ 
books,  and  that  the  bill  bad  been  made  out  in*  his 
rnimft,  were  sufficient  to  convince  thera  that  eoedft 
was  given  to  him  alone. 

The  jury    found    for   the    plaintiff,    damages 


^17 


1618. 


DsiiJiuirKY 


LAKD. 


Wood  v.  Roberts. 


December  4. 


'pHIS  waa  aa  action  by  the  plaintiifll.  who  wiu^a*  if  onecredtttn*, 
biiewQir,  against  the  defimdant^  a'pubHeani  V(^  ^^^^^^ 
flMOvctr  a,  bafaueice  upon^  an.  acoount  stated;  his  debtor,  in- 

Vm  plaihlriff  having  madd*  out  a  prk^Jbde  St^l- 
018%.  it  ^i^paaired;  on^  the  part  of  li»^  defendant,  charge  that 
tbattbe  plaintiffs  having  tafceip^  powession*  oS  the  f^'^^^. 
Aifinuiuit^s.  property,  seme  of  which*  he^sdd;  ar-  positkmfw 

hiidebt,he 
cannot  afterwards  recover  from  that  debtor. 

rangements 
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1818«  rangemente  had  bieea  made  with  di£Rnretit  creditorB 
to  receive  a  compofiitibn  for  their  respective  debts. 
Deadjf  and  HefUjy  being  creditors  of  the  defend<^ 
ant'S)  to  the  amount  of  60/.,  agreed  to  take  30/. 
in  discharge  of  their  debt,  upon  the  express  con- 
dition, on  the  part  of  the  plainti£^  that  he,  taking 
the  residue  of  the  property,  would  also  dischacge 
the  defendant.  It  also  appeared  that  Deady  and 
Co.  had  received  30/.,  part  of  that  sum,  from  the 
plaintiff;  and  that  another  creditor  had  agreed  to 
take  10^.  in  the  pound,  but  without  any  communi- 
cation with  the  plaintiff;  and  that  a  warrant  of  at- 
torney which  had  been  given  by  the  defendant  to 
the  plaintiff,  as  a  security  for  his  debt,  had  been 
delivered  up  to  the  defendant. 

Marryattj  for  the  plaintiff,  contended,  that  this 
was  no  answer  to  the  action,  since  there  was  no 
general  composition  with  the  creditors,  nor  any 
communication  between  the  plaintiff  and  any  cre- 
ditor, except  once ;  but — 

Abbott,  L.  C.  J«,  in  summing  up  to  the  jury, 
stated  his  opinion,  that  if  the  plaintiff  had,  by  \m 
undertaking  to  discharge  the  defendant,  induced 
any  other  creditor  to  accept  a  composition,  and 
discharge  the  defendant  from  further  liability,  he 
could  not  afterwards  enforce  his  claim,  •  since  it 
would  be  a  fraud  upon  Uiat  creditor.  By  giving 
up .  the  warrant  of  attorney,  which  the  plaintiff 
held  as  a  security,  he  either  actually  dischaiged 
the  defendant,  or  he  gave  it  up  with  a  view  to  in»l 

i»  duce 


AFTER  MICHAELMAS  T£RM»  59  GEORGE  HI. 


419 


duce  other  creditors  to  ducharge  him,  wbicb  was 
afcaud  upon  the  other  creditors;  and  if  so,  in 
pqjot  of  law,  the  plaintiff  would  not  be  entitled  to 
ijecover. 

The  jury  found  for  the  defendant. 

Marryatt  and  Ctitty^  for  the  plaintiff. 
Gumey  and  Reader^  for  the  defendant. 


Wood 
RoKaT&t 


.  1 


Keating  K).  Bulkelt. 


T^HIS  was  an  action  against  the  defendant,  for  a.  hmag  » 
■   the  use  and  occupation  of  the  plaintiffs  house,  f^**^^  ^*^ 

*  *  .  to  a  housciy 

The  plaintiff'  in  April  1817,  had  agreed  with  under  an  agm- 
Duddmg^  the  proprietor  of  a  house  in  Cleveland-  r^^^-  ^ 
row,  for  the  purchase  of  the  lease  for  the  sum  of  permhi  hit 
aOOO/.,  subject  to  a  ground  rent  of  140/1  payable  mutrws  tooc- 
to  the  crown,  part  of  the  consideration  was  paid  by  ^tS^Jiiu" 
the  plaintiff,  and  he  gave  bills  for  the  rest,  which  ^&^^^  ^ 
badame  due  the  December  following.    In  April  ^^  ^^^^ 
myt  Mrs«Afi^fer^  the  plaintiff's  mistress,  took  take  up  the 
pdnession  of  the  house  by  his  permission,   and  ^^;^^ 
had '  resided  there  ever  since.    Immediately  after  in  part  m^ 
this,  the  plaintiff  .went  to  France,  and  returned  in  "^^^. 
October,  when  he  found  that  Mrs.  Musters  wsb  money,  and 
then  living  in  the  house  with  the  defendant,  to  ^^^^**** 

tigned  to  her  I 
•He  nBaint  in  potaetsion  and  does  not  take  up  the  bills,  and  marries  the  defendant,  who 
occupies  the  houie,  A«  cannot  clover  against  the  defendant  for  use  and  occupation. 

whom 
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i^i9i  t(4iioin  she  wm  iti«tied  about  C!^iMiflti^fUIb#ii^[jl^ 
y^v— — '  Ata  intervJcrir  then  tbok  place,  bet^eeif *  tihe' pti^« 
9,  tifi  audi  Mm.  Musters,  when  she  agn&ed  to  ttdttf 
up  tile  bills  which  had  been  given  by  the  pIiEUiftfifl(- 
fbr  tfie  remainder  of  the  purchase  money  for  the 
house,  and  he  gave  directions  that  Duddhig  should 
convey  the  house  to  her. 

Mrs.  Mkst&rs  had  nM  t^ehup  the  Ulb  sKxMtfd* 
ing  to  her  promise,  and  the  defendant  had  re- 
mained in  possession  of  the  house  since  Christmas 
1817>  when  he  married  Mrs.  Musters.  The  plain- 
tiff attempted  to  prove  notice  to  the  defendant  to 
pay  rent  to  the  pUintifl^  but^  failed  in  doing  so. 

It  was  objected,  that  since  the  plaintiff  who  had 
ar  mete:  equitable  i  title  to  the  premiseSf  and^  had 
shewn  no:'contifact  either  express  or  implied  on*tfie 
putt  of*  the  defendant  to>  pay  rent^  ceuld  ifot 
reeoter* 

Oto  the  part  of  the'  plaintiff  it  was  contended) 
that  aUhm^h' be  had  a  mere  equitable  title^  yet 
siQea  the  deleivdflfflPt  had  had  a  beneficial  occupai- 
tkoftiof  the  hoiiaey  be  wash  liable  in  law  to  puyitat^ 
it-  In^au|fidrt  of  this  position^  the  dlse  otHatm 
v.  Zb7»lrft-(a),i  was  referred  to,,  and  alao  tb^  cm8' 
of  KirAkmdv^  Pounsett(Ji)j .  and  *  ak».  the  case '  oft 
HaU'Vi  Vaughant  which  was  tried  «befere  Mri  J; 
Hoirojf^  at  the  lafet  assizes  lot' JEier^^d^Aire^^atiC' 
which •  had  stince 'been  discussed'  tiefepe  the  Court 
of  Exchequer. 

{a)  Peaktt,  K.  P.  C.  191^  {h)  %  Taunt.  145* 

Abbott, 
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Abbott,  L.  C.  J./ was  of  opinion,  that  the  plain- 
tiff was  not  entitled  to  recover.  There  had  been  no 
demand  made  upon  the  defendant  for  the  payment 
of  rent ;  and  no  evidence  of  any  acknowledgment 
bj  him  of  the  plainti£Ps  title  to  the  house,  and  for 
any  thing  that  appeared,  he  might  have  conceived' 
himself  to  be  legally  entitled  to  the  house.  It  did 
not  appear  that  there  was  any  contract  express  or 
iloqilied  to  pay  rent  for  the  house,  and  under  the 
circumstances  it  was  impossible  to  say,  whether 
the  contract  was  to  pay  rent  or  to  pay  for  the  hou^e. 
If  a  communication  bad  been  made  to  the  defend- 
ant, that  the  plaintiff  insisted  upon  the  payment  of 
rait,  and  he  had  afterwards  remained  in  the  hous^, 
it  might  possibly  have  been  inferred,  that  he  in- 
twcbd  to  pay  the  rent.  As  the  case  stood,  how- 
ever, there  was  nothing  from  which  any  contract 
could  be  inferred,  to  pay  rent  for  a  year,  month, 
week,  or  any  other  period. 

Plaintiff  nonsuited* 


Scarlett  and  Tancred  for  the  plaintiff. 
Marryatt  for  the  defendant. 


VOL.  II. 


V  V 
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1818. 


Saturday,  StEVENS  V.  AdAMSON. 

December  5. 

A  landiofd  ,  HPHIS  was  Bti  action  of  assumpsit,  brought  against 
having  given  jj^^  defendant,  an  auctioneer,  to  recover  the 

lessee  (under  a  amouut  of  a  dcposit  paid  ou  the  purchase  of  cer- 
covcnant  in  the  f^[^  leasehold  premises,  which  the  defendant  had 
would  re^ntw  sold  by  auctiou,  and  of  which  the  plaintiff  had 


if  the  pre-       become  the  purchaser. 

mises  were  not         rr*\  •  i_»i_  •  *    3         .1       n  ii« 

put  into  repair  The  premises,  which  consisted  partly  of  a  puUic- 
within  three     housc,  and  Other  buildings,  were  at  the  time  of  the 

auctioneer  sdi  ^^^  ^^  ^  ^^^7  dilapidated  state,  and  by  the  terms 
the  lease  with-  of  the  original  leasc,  the  lessor  was  entitled  to  re- 

cadnThe*!^-  ^"t^^>  ^^  ^^^^  ^^^  premises  were  not  put.into  repair 
tice  to  the  withiu  the  space  of  three  months  next  afler  notice 
vendee,  the      criveu  to  the  Icssce  to  that  cftfect.     Noticc  to  repair 

latter  may  re-     ^  -  * 

cover  his  de-  had  been  served  upon  the  lessee,  (the  vendor,)  on 

posit  from  Ac  ^[jg  day  before  the.  sale,  but  this  circumstance  had 

though  he'   *  not  bccn  communicated  to  the  present  plaintiff 

knew  the  di-  qxiA  he  had  afterwards  been  ejected  from  the  pre- 

lapidated  state         .  .  z»  ^t_     1  i_      /•  . 

of  the  premises  Huses,  lu  couscquence  or  the  breach  of  covenant 

at  the  time  of 

On  the  part  of  the  defendant,  it  was  answered, 
that  the  defendant  himself  was  not  aware  of  the 
notice  when  the  premises  were  put  up  to  sale  j  and 
that  the  plaintiff  himself  was  well  aware  at  the 
time  of  the  ruinous  state  of  the  premises. 

Abbott,  L.  C.  J.,  was  of  opinion,  that  a  per- 
son  putting  up  premises  for  sale  was  bound  to 

know 
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know  bow  the  premises  were  circumstanced;  and 
whether  notice  of  re-entry  had  been  given  by  the 
landlord,  in  case  the  premises  should  not  be  put 
into  repair.  In  such  transactions  good  faith  was 
most  Essential,  and  the  vendor,  or  his  agent,  was 
bound  to  communicate  to  the  vendee  the  fact  of 
such  notice. 

Verdict  for  the  plaintiff. 

BarroWf  for  the  plaintiff. 
Marn/att,  for  the  defendant. 


1818. 


Stevbns 

V. 

AdamsoW. 


Rex   v.   SoUTER.  Friday, 

December  ii. 

TTHIS  was  the  case  of  an  indictment  against  the  The  Coart  of 
defendant  for  perjury,  alleged  to  have  been  ^'JSX" 
committed  on  the  trial  of  the  prosecutor,  on  an  jcctioiw  to  tn 
information  against  him  in  the  Exchequer,  for  a  "*<^**?«*^ 

*^         ^  *  upcm  tiic 

smuggling  transaction.  trial,  whkh 

In  the  course  of  the  trial,  it  was  objected,  on  ^""j,*^*^*^ 
behalf  of  the  defendant,  that  the  indictment  was 
imperfect,  since  it  was  drawn  in  the  compendious 
manner,  prescribed  by  the  statute  23  G.  2.  c.  1 1 ; 
and  yet  no  count  alleged  that  the  question  upon 
the  answers  to  which  perjury  were  alleged  was 
material. 


Abbott,  L.  C.  J.,  said,  that  inasmuch  as  the  ob- 
jection appeared  on  record,  he  d^d  not  feel  himself 
warranted  in  taking  notice  of  it  at  Nisi  Prius. 

F  F  2  The 
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181  a.  Th#  trial  preoeeded,   and  the  defendant  was 

convicted,  (a) 


V. 


SouTEs,        Gwmey^  Denman^  znd  Holt,  for  the  proseqution^ 

The  Atiomey-Gen^ralj  Raine,  and  Walton^  for 
the  defendant. 


IN  THE  KING'S  BENCH. 

•  

Sittings  after  Michaelmas  Term. 


GUILDHALL. 


Monday,  SnELGROVE   V.  HuNT. 

Dtcembcr  14. 

Thenmi.  TTHIS  was  an  action  of  assumpsit  by  two  a»- 
joinder  of  a  signecs  of  a  bankrupt. 

of  a  baiS^^       Upon  the  evidence  it  appeared  that  there  was 

in  aa  action  of  a  third  assignee  living. 

tro^^bythe      I^  was  objeCted  that  he  ought  to  have  been 

asdgnees,  is  a    joined, 
ground  of  non- 
suit  upon  tlie 

trial,  under  a        For  the  plaintiff^  it  was  contended,  that  the  ob- 
glmcrai  ^c.   }^^^  ought  to  have  been  taken  by  way  erf*  plea 

(a)  It  appeared  from  the  nature  materiality  of  the  question  appeared 

of  the  infomution  itself*  as  sug-  upon  the  record,  without  any  ez- 

gested  oil  the:  recond*  that  th^  ques-.  press  all^atioo  to  thit  ejbct.   See 

tion  was  material ;  and  the  Lord  the  Entries  in  Trenuiinoy  139*  &c« 

Chief  Justice  seemed  to  be  of  opi-  Co.  Ent.  i(S6.  367.  IL  v.  Croesleyy 

nion  that  it  was  sufficient  that  the  7  T.  R.  315. 

8  in 


V 


* 


I 
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ill  lAafedtfMsnt,  And  thut  it  tovM  ti»l  be  taken  upon      1818. 
tihe plea  of  the  general  issue  j  and  that  whenever  '  ^^v^   ' 
plaintiff  sued  in   a  representative  character,  whe-         u. 
ther  as  executors  or  assignees,  the  practice  was  to      Hunt. 
pitad  the  non-joinder  in  abatemetit.    It  was  con- 
tended, that  at  all  events,  if  no  authority  on  the 
other  side  was  produced  to  shew  that  the  non- 
joinder was  a  ground  of  nonsuit,    the  plaiQtiff*^ 
ought  not  to  be  nonsuited. 

Abbott,  L.  C.  J.,  enquired  whether  there  was 
any  authority  to  shew  that  the  objection,  as  to 
iftis-joinder,  could  not  be  taken  upon  the  trial, 
observing  that  he  did  not  recollect  any  case  where 
such  a  n<m-joinder  had  been  pleaded  in  abatement. 

Plaintiff  nonsuited^. 


WiNDLE   V.  AnDB£WS»  Tuwday, 

Dec.  15. 

"^HIS  was  an  action  by  the  plaintiff  as  the  indorsee,  Sembie  the 
against  the  defendant,  as  the  drawer  of  an  in-  ??^^,  *" 

1   i-j^ni     /•         i_  inland  bill  of 

land  bill  of  exchange.  exchange,  is 

The  plaintiff's  case  was  proved,  but,  it  appeared  }»abietopay 
that  the  bill  had  been  noted  for  non-acceptance  but  bin  which  hat 
not  protested.     It  was  objected  that  a  protest  was  *>«*»  noted  for 
necessary  in  order  to  enable  the  plaintiff  to  recover  ^^^^ 
intereft  for  the  bill.  protested. 

F  F  3  On 


^^x 
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18I8« 


WiNDLB 

Andrews. 


On  Che  part  of  the  plaintiff^,  it  was. contended^ 
thai  a  protest  was  unnecessary,  excq>t  in  the  lieu 
of  a  toreign  bill. 

Abbott,  L.  C.  J.,  assented  to  this,  and  the 
plaintiff  recovered  interest  as  well  as  principal. 


December  15. 


Simmons  and  Others  v.  Keating. 


Aguaranteefor 
the  payment  of 
goodsy  supplied 
to  a  third  per- 
son, g^ven  on 
the  7th,  will 
cover  goods 
contracted  for 
on  the  6th, 
bat  not  deli- 
vered tiU  the 
7th,  and  then 
suited  on 
'the  credit  of 
the  guarantee. 


nrmS  was  an  action  of  assumpsit  on  the  defend- 
ant's guarantee. 

The  guarantee  was  contained  in  a  letter  written 
by  the  defendant  to  the  plaintiffs,  in  which  he 
engaged,  that  in'  consideration  they  would  supply 
his  niece  Mary  Growling  with  such  goods  as  she 
from  time  to  time  should  wish  to  buy,  he  would 
guarantee  to  theq|i  the  payment  of  any  sum  due  to 
them  on  her  account,  not  exceeding  50/1,  credit 
to  be  given  for  six  months,  to  commence  from  the 
next  January. 

It  appeared  that  Mary  Growling  had  applied  to 
the  plaintiffs  on  the  6th  of  December^  to  supply  her 
with  goods  which  were  selected  by  her,  but  which 
they  refused  to  supply  her  with,  unless  she  could 
procure  a  respectable  reference,  which  should 
satisfy  them  as  to  her  responsibility.  After  this, 
(on  the  seventh)  she  obtained  the  guarantee  in 
question,  and  then  the  goods,  which  had  been  pre- 

'7  viously 
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viously  agreed  upon,  were  sent  to  her.  It  i^peared 
also  that  a  bill  of  parcels  had  been  sent  with  these 
goods,  entitled  in  this  way :  To  Messrs  Simmons 
and  Co.,  at  three  and  three  months*  credit* 

Scarlett^  for  the  defendant,  objected,  that  tlie 
plaintifis  were  not  entitled  to  recover  in  respect 
of  this  parcel  of  goods,  inasmuch  as  the  contract 
with  respect  to  them  had  been  entered  into  before 
the  guarantee  was  given,  the  goods  having  been 
ordered  on  the  6th,  and  the  guarantee  having  been 
given  on  the  7th.  The  terms,  too,  were  also  dif- 
ferent :  by  the  terms  of  the  guarantee,  six  months' 
credit  were  to  be  given,  but  according  to  the  con- 
tract between  the  plaintiflfe  and  Miss  CrowUngy  as 
evidenced  by  the  bill  of  parcels,  the  contract  was 
to  be  paid  in  three  months,  by  a  bill  at  three 
months.  Upon  this  contract,  an  action  might  have 
been  brought  by  the  plaintiffs,  against  Miss  Crott;i!r;i^, 
at  the  end  of  three  months,  for  not  paying  for  the 
goods  by  a  bill  of  exchange ;  but  no  action  could 
have  been  brought  on  the  guarantee,  before  the 
expiration  of  six  months'  credit ;  but  — 

Abbott,  L.  C.  J,,  was  of  opinion,  that  since  the 
sale  of  the  goods  was  not  complete  till  the  delivery, 
and  the  delivery  was  posterior  to  the  guarantee, 
and  made  upon  the  faith  of  it,  the  value  of  the 
goods  was  recoverable,  under  the  guarantee :  the 
credit  under  both  guarantee  and  bill  of  parcels 
was  six  months. 

F  F  4i  Verdict 


1B18. 


SnofOMs 
and  Others 

ILbatino. 


I 
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1818. 


iiid  Odwn 


Verdict  for  the  plaintiff,  forthei¥hole9aioiuitof 
the  goods. 

BoUavd  and  Mannings  for  the  plaintiffik . 
Scarlett,  for  the  defendant. 


pALi!d£R  and  Others  v.  Gooch. 


In  aa  action  Hf  HIS  was  an  action  of  assumpsity  against  the  de* 
against  die  fendant»  for  money  paid,  laid  out,  and  expended 

owner  ^*/»i. 
•hip,forinoncy  lOrhlS  USe, 

•applied  to  the  xh^  def(endaiit  was  the  owner  of  the  Astel,  £ait 
foreign  port*  it  Indiaman,  and  the  action  was  brought  to  recover 
11  not  sufficient  the  sum  of  9^0/.,  which  had  been  advanced  by  the 
ad^e  of  a  p^^i^tift  at  ColciUta  to  Hardinum  the  captain,  for 
much  laiger     the  purposes  of  the  ship.    It  appeared  that  at  firft 

1700/.  had  been  borrowed  by  the  captain  irom  the 

plaintifis,  on  his  owner's  account,  as  for  mon^  to  be 

applied  to  the  use  of  the  ship ;  and  that  on  the 

panofthatsum  22d  of  December  1814,  bills  had  been  drawn  upon 

to  such  uses, 
and  that  the 
residue  was 
placed  to  the 
private  account 
of  the  captain. 
It  is  essential 
to  prove  the 
advance  of  a 
specific  sum, 
that  it  was 
necessary  for 


sum  than  was 
necessary  for 
the  use  of  the 
ship,  and  an 
application  of 


Gooch  the  owner,  to  that  amount ;  and  that  after- 
wards when  it  was  found  that  9^0/.  only  were 
wanting  for  the  repairs  of  the  ship,  a  letter  hid 
been  sent  to  England,  to  countermand  the  pay- 
ment of  all  but  the  9^0/.,  and  the  difierence  had 
been  placed  by  the  plaintiffs  to  the  private  account 
of  Hardinum  the  captain.  It  also  appeared  that 
the  plaintiffs   had  advanced  very  large  sums  ef 


the  use  of  the  ship^  and  that  it  was  so  applied  in  fact. 


money 
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noneyto  Hardiman^  and  Vickers  the  purser  of  the 

fhipf  to  be  employed  by  them  in  a  commercial 

i^^ulatioD,  and  that  20,000^  was  8till  due  flrom 

them  to  the  plaintifis.    The^whde  of  the  disburae- 

ioeBts  and  expences  attending  the  repairs  of  the 

;riljp  amounted  to  2894/.     The  captain  had  re- 

iMived  from  the  East  India  Company,    on  the 

account  of  his  owner  after  his  arrival  in  India^ 

9X5QU  7s.  3d.    He  had  also  received  from  passen- 

..^pers  6000/.  in  India,  of  which  from  3  to  400/.  had 

been  received  by  him  on  the  account  of  the  owner; 

but  it  was  stated  by  Vickers  the  purser,  in  evidence, 

that  it  was  not  usual  to  account  for  receipts  for 

jiaasage  money  till  afterwards.    It  also  was  stated 

by  Vickers,  that  the  money  had  been  borrowed  for 

the  use  of  the  ship,  and  that  Q6SL  8^.  of  the  money 

had  been  applied  in  necessary  repairs. 

It  was  objected,  that  in  a  case  like  this,  it  was 
necessary  to  shew  the  advance  of  a  precise  sum, 
which  was  absolutely  necessary  for  the  exigencies 
of  the  vessel,  but  that  here,  on  the  contrary,  the 
advance  was  upon  a  general  account,  between  the 
plaintiflfe  and  Hardiman,  and  that  considering  the 
amount  of  the  disbursements  compared  with  the 
receipts,  it  appeared  that  the  advance  was  unne- 
cessary. On  the  other  hand,  it  was  contended, 
that  although  a  larger  sum  had  been  borrowed, 
than  eventually  turned  out  to  be  necessary  for  the 
purposes  of  the  ship,  yet  that  the  sum  now  claimed 
was  necessary,  and  had  been  specifically  appro- 
priated to  that  purpose. 

Abbott, 


4M 


1818. 
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1818.  Abbott,  L.  C.  J.,  it  is  clear  that  the  eaptain 

'^  p  -  *  had  a  general  account  with  the  plaintiffi,  and  he 
and  Others  C^harges  a  portion  of  it  to  the  use  of  the  ship.  This 
^*  is  not  sufficient,  there  must  be  a  distinct  advance 
of  a  specified  sum,  on  account  of  the  ship,  which 
must  be  specifically  applied  to  the  use  of  the  ship. 
The  advance  of  so  large  a  sum  as  17OOL  is  quite 
sufficient  in  this  case  to  shew  that  it  was  not  mi^e 
,  for  the  specific  purpose  of  necessary  repairs,  and  if 
it  was  made  upon  a  general  account,  ther  plaintiffi 
cannot  recover.  It  is  essential  that  the  plaintifis 
should  prove  an  advance  of  a  specific  sum,  for  a 
specific  purpose,  instead  of  which  they  prove  an 
advance  of  a  much  larger  sum  than  was  wanted  for 
the  rej^airs,  a  circumstance  which  is  conclusive  to 
shew  that  it  was  made  without  necessity.  It  is 
incumbent  on  the  plaintiff  to  shew  •that  it  was 
necessary  to  borrow  the  money,  and  to  prove  the 
actual  application  of  it ;  it  was  so  held  after  much 
consideration  in  the  case  of^xv Humphrey  Jerois.  {a) 
Were  it  otherwise,  it  would  be  in  the  power  of  a 
captain  to  ruin  his  employers. 

Plaintiflb  nonsuited. 

Gumey  and  Erskine,  for  the  plaintiffs. 
Scarlett  and  Marry at^  for  the  defendant. 


(a)   See  this  case  at  length  in     and    see  the  case  of  Rocher,  v. 
Abbot's  L.  S.  3d.  ed.  P.  %,  c.  3.  s.  6 ;     Busher,  above  reporte^. Vol.  I.  p.  27^ 
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1818. 

Whit  WORTH  v.  Crockett  and  Another.  WedneMiay, 

Decz6. 

nrmS  was  an  action  of  special  assumpsit.  After lireach  of 

a  contract  for 
the  sale  and 

.   It  appeared  that  the  defendants  by  a  special  deiiveiy  of 
agreement^  dated  January  1817,  had  undertaken  k«^  ^  ^ 
to  deliver  to  the  plaintiff  362  tons  of  forge  pig  iron,  into  a  fresh 
at  a  specified  price  per  ton,  and  that  100  tons  had  agreement  in 
been  delivered  according  to  this  agreement,  but  ^cd^^ie 
that   the  defendants  making  default  a&  to    the  former  agree- 
residue,    a  second   agreement  had  been  entered  Jhrfmi^saiT    ' 
into  on  the  31st  of  July  1817,  by  which  the  de-  of  goods  upon 
fendants,  in  satis^Eiction  of  the  breach  of  their  first  ^jj^^^d™'* 
agreement,  agreed  to  deliver  220  tons  of  iron,  at  agreement  re- 
4liep£ice  of  4/.  10^.  per  ton,  and  to  deliver  it  at  the  J^^^^^ 
rate  of  10  tons  per  month,  and  if  not,  to  pay  and  and  docs  not 
forfeit  the  sum  of  100/.     This  agreement  bavins'  ^^^*" 

,  til  1-1  It,  agreement 

been  also  broken,  a  third  agreement  had  been  ,tamp. 
entered  into,  by  which  the  defendants  in  consider- 
ation of  the  former  agreements,  and  of  further 
time  to  be  given  them,  for  the  delivery  of  the 
iron,  contracted  for  the  delivery  of  10  tons 
more  in  the  month  of  October  1817,  of  10  more  in 
November,  and  of  29  more  on  the  29th  of  Janiiary 
1818,  at  the  rate  of  4/.  10^.  per  ton,  and  by  which 
it  was  stipulated,  that  on  breach  of  the  agreement, 
'the  defendants  should  forfeit  and  pay  the  Qum  of 
•50/.  to  the  plaintiff.  This  agreement  was  also 
broken.  The  declaration  was  founded. on  the 
2d  and  3d  agreements,  but  the  plaintiff  relied  on 

the 
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1 

ISIS.  the  Sd  count,  which  was  founded  upon  the  2d  agree- 
Whit-  "^^'^^  '^  which  it  was  contended  he  had  a  right  to 
wmxH  revertp  the  third  agreement  which  had  been  sub- 
stituted for  it  not  having  been  performed. 


Ceockbtt 
and  Avbther. 


It  was  objected  on  the  part  of  the  defendant, 
that  the  2d  agreement,  which  was  in  writings 
could  not  be  read  in  evidence,  for  want  of  an 
agreement  stamp,  which  it  was  contended  wat 
necestery,  «iace  it  related  not  only  to  the  iale  of 
iron  to  be  subsequently  delivered,  but  also  to  the 
cancelling  of  a  former  agreement,  upon  particular 
terms;  but-~ 

Abbott,  L.  C.  J.,  was  of  opinion,  that  the 
agreement  related  to  the  sale  of  goods,  and  that 
therefore  no  stamp  was  necessary.  And  the  agree* 
ment  was  accordingly  read. 


It  was  afterwards  contended,  that  the  plaintiff 
was  entitled  to  recover,  not  merely  for  the  non- 
delivery of  the  iron  according  to  the  terms  of  the 
contract,  but  also  the  amount  of  the  forfeitures ; 
but  His  Lordship  was  of  opinion,  that  the  for- 
feitures were  in  the  nature  of  penalties,  and  not 
of  liquidated  damages,  and  that  the  plaintiff  could 
not  insist  both  upon  the  forfeitures  and  the  con- 
tract, and  that  the  only  question  was  as  to  the 
value  of  iron,  of  the  particular  quality  contracted 

for' 


AFTER  MICHAELMAS  TERM,  »  GEORGE  III. 


vieiy. 
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for  at  the  respective  times  appoiated  for  the  deli-       1818. 


Whit- 


Verdict  for  the  plaintifl^  damages  I78/.      wobtb. 


Searktt,  for  the  plaintiff. 

Gumey  aad  Reader^  for  the  defendants. 


CBoenBTT 
andiAfAyther. 


StfTLEE  and  Another*  Assignees  of  Oakley  and  Wednesday, 
Another,  v.  Carvbr  and  Another,  December  16. 


'T'HIS  was  an  action  of  assumpsit,  brought  by  the  a  witness  on 
plaintifls  as  the  assignees  of  Oakley  and  Co.,  ^"^^ 
uadier  a  commission    of  bankrupt    against   the  ^irr,  acknow- 
defendants,    upon    a   special  agreement  by  the  }^^  ^^^^ 
latter,  to  deliver  up  a  large  quantity  of  woollen  into  a  con- 
goods  which  had  been  delivered  by  the  bankrupts  ^»  (^* 
to  the  defendants,  who  were  Blackweli  HaUfsictOTSy  is  to  tender 
for  sale  on  the  account  of  the  bankrupts,  in  consi-  *""*  incom- 
deration  of  the  bankrupts  having  given  up  to  the  ^"2^?/ 
defendants  a  bill  of  exchange  for  the  sum  of  7OO/.,  produces  the 
accepted  by  the  defendants  in  favour  of  the  bank-  ^^^^^"' 
rupts  on  account  of  the  goods.     The  declaration  this  ought  to 
also  contained  other  counts  upon  the  same  con-  bLS^^Tafter 
tract,  alleging  it  to  have  been  made  between  the  an  act  of  bank- 
assignees  and  the  defendants.  ^^*  ??*" 

^  tracts  Mrith  a 

ftctor  to  whom  he  has  delivered  goods  for  sale,  and  who  has  accepted  a  bill  upon  the 
strength  of  the  goods,  to  return  the  bfll  if  he  wfll  letum  the  goods,  and  does  return  the 
Inll,  the  assignees  may  adopt  this  contract  ant)  recover  against  the  furtor,  for  the  nondeli- 
very of  the  goods. 

A  witness 


4H4  .  CASES  AT  NISI  PMUS, 

1818.  A  witness  having  been  called  by  theplahitifls 

Butler      ^^  prove  this  contract,    he  was  objected  to  as 

and  Another   being  a  Creditor  upon  the  bankrupts*  estate,  to 

Carvxr      '^^  amount  of  30^     This  sum  was    then  paid 

and  Another,  him   in  court  by  a  checque  by  Mr.  Oakley  the 

brother  of  one  of  the  bankrupts,   and  he  took 

this  in  payment  of  the  debt;  and  admitted  that  it 

was  satisfied.    He  afterwards  admitted,  on  further 

examination  upon  the  voir  dire^  that  he  had  taken 

the  bill  of  exchange  from  the  bankrupts  to  the 

defendants,  and  that  he  had  entered  into  an  engage- 

ment  with  the  former,  to  bring  back  either  the 

money  or  the  goods.     Being  asked,  on  the  part  of 

the  plaintiff,  whether  the  agreement  was  not  in 

writing,  the  witness  produced  it,  and  said  there' 

was  no  other  agreement  on  the  subject.     It  was 

then  contended,  on  the  part  of  the  plaintifi^  that 

the  agreement  itself  must  be  read  as' the  proper 

evidence  to  shew  the  nature  of   the  witnesses 

engagement. 

Gumei/f  for  the  defendants,  contended  that  it 
was  competent  to  him  to  examine  the  witness  as 
to  his  competency  on  the  voir  dire,  although  the 
agreement  was  in  writing  without  producing  the 
instrument. 

^Abbott,  L.  C.  J.,  was  of  opinion,  that  as  the 
witness  had  produced  the  instrument  upon  which 
the  objection  to  his  competency  rested,  it  ought 
to  be  read,  and  it  was  read  accordingly. 


It 
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It  appeared  that  the  defendants  had  agreed  to       1818. 
return  the   goocis  upon  their  acceptance  being      r  "  ^^' 
returned  to  them  by  OaJcley  and  Co.,  and  that*the  and  Another 
bill  had  been  returned  to  them,  and  that  they  had     ^  ^* 

Carvbr • 

brdken  their  agreement  by  refusing  to  return  the  and  Another. 
goods.    It  also  appeared  that  the  agreement   to. 
return    the    goods   had  taken   place    after  the 
bankruptcy  of  Oakley  and  his  partner,  and  two 
days  before  the  commission  was  sued  out     On 
the  objection  being  made,  — 

Abbott,  L.  C.  J.,  was  of  opinion,   that  the 

assignees  were  at  liberty  to  adopt  the  cmitract 

which  had  been  made  by  the  bankrupts,  and  that 

the  present  action  might  be  maintained  by  the 

assignees. 

Verdict  for  the  plaintiffs. 

Scarlett^  for  the  plaintiffs. 
.  Gumey.^nA  CampbeU^  for  the  defendants. 


Nelson  and  Another  v.  Aldrido^.  Thursday, 

December  1 7« 

'J^UIS  was  an  action  of  special  assumpsit,  against  A  declaration 
the  defendant  as  an  auctioneer.  ^  a»sump«it 

-^  against  an  auc- 

The  plaintiffs  had  sent  to  the  defendant  20  horses  tioneer,  for 
to  be  sold  by  auction,  which  were  described  in  the  ^*^s/*- 

*^  sanded  a  con- 

tract of  sale  (which  he  had  made),  contrary  to  his  duty  as  auctionery  may  be  supported 
by  implication  of  law  arising  upon  the  facts  of  the  employment  of  the  auctioneer  by  the 
plaintiffy  aiid  hit  sale  of  the  goods,  without  proof  of  an  express  contract  on  his  part,  not 
to  rescind  the  contract.  In.  such  case,  it  is  incumbent  on  the  defendant  to  establish  a 
legal  excuse  for  deviating  from  the  usual  practice,  although  the  proof  involve  the  proof 
fiS  a  negative. 

adver- 
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Aldkidos. 


1818.      advertMement  of  sale,  which  was  drawn  up  under 
'  '    -  the  direction  of*  the  plaintifis,  as  eleven  fresh  and 

and  Another  active  horses  in  good  condition,  which  had  lately 

been  in  constant  employ  on  the  Essea:  road.  The 
declaration  contained  1&  counts :  the  plaintiflb  re* 
lied  on  the  yth,  which  alleged  that  the  defendantt 
being  an  auctioneer,  for  reasonable  hire  and  reward^ 
kc.  undertook  to  perform  his  duty  as  sucfa 
auctioneer  in  the  sale,  &c«  of  the  plaintiffi'  cattle^ 
and  if  he  sold  any  of  them  not  to  receive  the  cattle 
back,  nor  to  rescind  the  contract. 

It  appeared  that,  by  the  condition. of  sale^  every 
purchaser  was  bound,  when  any  article  was  knocked 
down  to  him,  to  pay  five  shillings  in  the  pound,  in 
part  payment,  and  that  it  was  to  be  taken  away 
within  one  day  at  the  expence  of  the  buyer. 

One  GuUen  had  become  the  purchaser  of  one  of 
these  horses  at  the  sum  of  57  guineas,  but  he  paid 
no  deposit,  and  afterwards  took  away  the  horse 
without  paying  for  it;  and  upon  his  afterwards 
making  complaint  to  the  defendant,  that  the  horse 
did  not  answer  the  description  in  the  advertise- 
ment, the  defendant  took  him  back. 


On  the  part  of  the  defendant,  it  was  contended, 
that  the  plaintiffi  were  not  entitled  to  recover  on  the 
7th  count,  upon  which  they  relied,  since  no  express 
contract  had  been  proved ;  and  that  althou^  the 
law  implied  a  general  engagement  on  the  part 
of  an  auctioneer  or  other  person  to  do  his  dut^  it 
would  not  imply  a  contract  to  do  or  omk  a  poffti* 
cular  thing,  such  as  was  all^^d  in  this  count;  and 

the 
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the  case  of  WitheringUm  v.   Bucklandy   Cos.  T.       I8ld. 
Hardwicke,  309.  was  cited ;  but  —  Nelson 

and  Another 

Best,  J.,  was  o£  opinion,  that  there  was  evidence    .     Tj^ 
to  support  this  count.     It  was  the  duty  of  the 
auctioneer  to  sell  and  not  to  rescind,  to  do,  not  to 
undo;  and  the  law.  would impljrta  contract  on  his 
pifrt  to  discharge  his  duty.  " 


It  was  afterwards  proposed,  on  the  part  of  the 
defendant,  to  go  into  evidence  to  shew  that  the 
horse  in  question,  when  put  in  harness,  would  not 
draw. — 

Best,  J^  intimated  that  it  was  incumbent  on 
them  to  go  further,  and  negative  the  representation 
of  the  plaintifl^,  that  the  horse  was  clever,  fresh, 
iand  active,  &c.,  and  had  lately  been  employed  to 
draw  upon  the  Essex  road. 

Gumeyt  for  th^  defendant,  contended  that  it 
Sff2A  incumbent  on  the  plaintiffs  to  prove  the  affirm- 
ative of  this  proposition ;  but  — 

Best,  J.,  was  of  opinion,  that  since  the  defend- 
ant had  deviated  from  the  usual  course  of  his  duty, 
in  taking  upon  himself  to  rescind  the  contract,  it 
was  clearly  incumbent  upon  him  to  shew  that  he 
was  warranted  in  so  doing. 

yoh.  II.  G  G  Such 


^ 


488 


CASES  AT  Ntt<  PKR/S, 


1 81^.  Sueb  pro6f '  iMb  beifig  gitettV  the  plaifttift  haA'ii 

^  ^.  •      verdict  for  75  gtrinead. 


and  Another 
Aldridgs. 


ManyattBJtd  Reader^  for  tb^  plakitiffi. 
GtimeyBnd  ChiMf^  for  the  defendant 


FriiU3r9 
Dec*  z8* 

The  owner  of 
a  harge  upon 
the'Hiames 
lends  it  to.an- 
othery  wlio 
navigates  it 
with  his  own 
inen>  who  are 
guilty  of  ne- 
gfigence>  in 
consequence  of 
which  mis- 
chief is  done 
(jembie),  the 
owner  is  not 
liable. 


Scott  v.  Scott  arid  Others. 

"J^HIiS  was  an  action  on  the  case  ag^nst  fhe 
diefendants,  for  having  so.  negligently;  navi- 
gated  their  barge  on  the  river  Thames^  that  it  rail 
foul  of  and  destroyed  a  skiff  of  the  plaintiff. 

One  ground  of  defence  wass  that  the  barge  was 
not,  at  the  time  of  the  accident,  in  the  possession 
and  under  the  management  and  guidance  of  the 
defendants^  and  it  was  proved  that,  several  days  be- 
fore  the  accident,  the  defendants  had  lent  their 
barge  to  Thomas,  who  was  called  as  a  witness^  and 
that  the  barge,  at  the  time  of  the  accidentia  was  in 
his  possession,  and  navigated  by  his  servants. 
Under  these  circumstances  it  was  contended^  thiat 
the  defendants  were  no  more  responsible  for  the 
mischief  which  had  ensued  whilst  the  barge  wa$ 
under  management  and  guidance  of  Thomas,  than 
the  owner  of  a  wheelbarrow  would  be  if  he  lent  it 
to  another,  who  broke  a  person's  legs  with  it. 

On  the  part  of  the  plaintifl^  a  distinction  was 
attempted  to  be  made  between  the  case  of  a  ship 
or  barge  and  other  cases,  since  it  was  necessary 

that 
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thiit  the  venel  should  bear  the  name  of  the  owner,  isis, 
and  it  was  a  matter  of  public  convenience  and 
policy,  that  the  apparent  owner  should  be  respon- 
sible for  any  mischief  occasioned  by  negligence  in 
the  conduct  of  his  vesseL  The  case  of  Fletcher 
and  Others  v.  Braddick  and  Others,  (a)  was  cited, 
where  it  was  held,  that  where  a  ship  was  chartered 
to  the  commissioners  of  the  navy  as  an  armed  ship, 
and  an  injury  was  done  to  another  vessel  by  the 
misconduct  of  the  persons  on  board  the  former, 
whilst  a  commander  of  the  navy  and  king's  pilot 
yrere  on  board,  an  action  was  still  sustainable 
i^(ianst  the  owners  of  the  chartered  ship,  although 
the  was  under  the  actual  dominion  and  guidance 
of  ,  a  captain  put  on  board ,  by  government. 

.  Bp8T«  J.,  ix\  that  case,  the  vessel  was  still  in  the 
employment  of  the  original  owners,  was  navigated 
by  their  men,  and  was  earning  money  for  them. 
If.  you  lent  your  carriage  to  me,  and  an  accident 
happened  whilst  it  was  under  the  management  of 
my  servants,  could  an  action  be  maintained  against 
you  ?  Since,  however,  a  distinction  has  been  sug« 
geated,  which  is  pecuUar  to  the  case  of  a  ship, 
although  it  appears  to  me  that  the  actipn  cannot 
be  maintained,  yet,  in  order  to  save  expence  to  the 
pfirtie%it  may  be  better  to  go  into  the, pther  points 
^thecase. 

Evidence  was  then  gone  into,  to  shew  that  the 
plaintiff's  skiff  had  been  improperly  moored,  and 

(a)  %  N.  R.  i8a. 

G  G  2  that 
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1818.7     that  the  accident  Was  attributable  to  tiiat  circum' 
stance. 

Scarlett  and  Comfn^  for  the  pkintifl^ 
Gumey,  for  the  defendants. 


Friday,  'WfllTFIELD  V.  BrANDWOOD. 

Dec.  i8. 

A  landlord,  'T'HIS  was  an  action  of  trespass,  for  breakif^  artd 
^kTill^e        entering  the  plamtiflPs  house,  and  taking  hit 

to  pay  the         gOods,  &C. 

Kdto  "  y  ^^^  plaintiflF  was  a  tenant  under  the  defendant  of 
£he  land-tax  in  the  housc  in  questiou,  and  the  latter  had  distrained 
proportion  to    fj^^  j.gjj|.  j^^  plaintiff  had  previously  tendered  him 

the  quantum  *^  ,    ,        .        ^       /• 

of  rent  only,     the  amount  of  the  rent,  deducting  Is.  for  property^ 

tax,  and  for  the  land-tax  at  the  rate  (^  3L  6s.  Sd. 
per  annum.  The  action  was  brought  in  order  to 
ascertain  whether  the  plaintiff,  under  the  construc- 
tion of  a  lease  from  the  defendant  and  two  others, 
was  entitled  to  deduct  the  whole  of  the  land-tax 
payable  in  respect  of  the  premises,  or  ^upon  the 
amount  of  the  reserved  rent  only. 

The  lease  of  the  premises  had  been  granted  to 
the  defendant  for  the  term  of  50  years,  in  consider- 
ation of  a  premium  of  850/.,  at  the  yearly  rent  of 
51.  7s.  6d.  payable  quarterly,  and  without  any 
deduction  or  abatement  for  or  by  reason  of  any 
lates,  taxes,  or  assessments,  imposed  or  to  be  im- 
posed by  any  act  or  acts  of  parUacnent,  except  the 

land- 
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]ftnd-tax  and  property-tax.    The  land-tax,  upon       isi&L 
which  alone   the  question  arose,    amounted^  to 
32.  6s.  Sd.  per  armvm^ 

Marry att^  for  the  defendant^  contended  that  the 
plaintiff  the  lessee  was  entitled  to  deduct  for  no 
more  than  the  quantum  of  rent  paid.  The  land- 
tax  amounted  to  more  than  10^.  in  the  pound 
upon  the  rent  paid ;  and  if  the  premises  were  to 
be  subsequently  improved,,  and  the  plaintiff's  con- 
ttraction  of  the  covenant  was  correct,  in  process 
i£  time,  the  land-tax  would  exceed  the  rent;  and 
the  lessors,  instead  of  receiving  rent,  would  have  to 
pay  money  to  the  lessee. 

And  he  cited  the  case  of  Yono  v.  Leman  (a\ 
where  the  landlord  covenanted  to  pay  the  land- 
tax,  and  to  save  the  lessee  harmless.  The  pre- 
mises were  taxed  at  150/.  per  anntmif  but  the 
defendant  paid  only  140/.  per  annum  as  rent  \  and 
the  Court  stayed  proceedings  in  an  action  upon 
the  covenant,  on  the  defendant's  paying  land-tax  at 
the  rate  of  1501.  per  anntim.  He  also  cited  the  case 
of  Hyde  V.  JEZi//,  (&),  where  yndec  a  covenant  in 
a  building  lease  by  a  tenant,  to  pay  all  the  taxes 
except  the  land-tax,  it  was  held  that  the  landlord 
was  bound  to  pay  the  old  land-tax  only^  and  not 
the  additional  land-tax  occasioned  by  the  improve- 
ment of  the  estate. 

Scarlettj  for  the  plaintiff,  contended  that  the 
defendant  in  the  present  instance  was  liable  oa 

(a)  X  Wib.  II.  (b)  I  T.  R.  j;;- 

G  G  S  the 


442 


181& 


Whitfxelp 

WOOD. 


CASES  AT  NISI  PRIUS, 

the  covenant  to  pay  the  land  tax.  The  legisUCiifte^ 
in  imposing  the  property  tax,  directed  that  the 
tax  should  be  paid  by  the  landlord,  but  the  lanid* 
tax  act  left  the  payment  of  it  to  be  the  subject  of 
mutual  convention  between  the  parties ;  the  land- 
tax  was  not  a  tax  which  in  general  increasedt  and 
the  whole  depended  <m  the  meaning  of  the 
parties. 

Abbott,  L.  C.  J.  At  present  I  am  of  opiaioii 
that  tlie  plaintiff  is  not  entitled  to  deduct  formate 
than  the  amount  of  his  rent ;  but  I  shall  give  the 
plaintiff  leave  to  move  the  point. 

The  plaintiff  was  nonsuited* 

Scarlett  and  E.  LaweSt  for  the  plaintiff. 
Maryatt^  for  the  defendant. 


Thursday^ 
Dec.  17. 

Where  the 
dedaradou 
contained  30 
counts  on  15 
bills  of  ex- 
change^  the 
Court  at  Nisi 
Prius  refused 
to  compel  the 
plaintiff  to 
select  25  of 
the  counts  on 
which  to  take 
hitircrdict. 


Ferguson  and  Others  v.  Clark£. 

HTHIS  was  an  action  by  the  plaintiffi,  as  the  in* 
dorsees,  against  the  defendant,  as  the  acceptor, 
of  fifleen  bills  of  exchange.  •* 

The  declaration  contained  thirty  counts  upon 
the  bills  of  exchange,  viz.  two  counts  upon  each 
bill ;  one  alleging  a  special  presentment,  and  the 
other  omitting  the  presentment. 

The  plaintift  having  proved  their  case,  it  was 
objected^  qn  the  part  of  the  defendant,  that  the 

plaintiffi 
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plamtiiffi  wei)^  not  entitled  to  take  a  genend  ver- 
dict but  on  fifteen  oif  these  counts  only,  since 
they  had  proved  fifteen  bills  of  exchange  only ; 
but-^ 

B£9T,  J.  refused  the  application,  observing,  that 
it  was  not  the  practice  of  the  Court  of  Common 
Pleas  to  compel  the  plaintiff  to  select  a  count  for 
every  bill  of  exchange ;  and  tb^t  it  would  impose 
great  difficulties  on  the  plaintiff  if  he  were  com-^ 
pelled  to  do  so. 

Verdict  -  for  the  plainti^  generally. 

iSeuraey  and  Wo^&rd^  •  for  the  plaintiffs. 
JPoBock,  for  ^the  defendant 


laid. 


and  Qthen 

CukBXX. 


Gbojan  t;.  Wade. 

^HIS  was  an  action  of  assumpsit,  to  recover  the 
amount  of  fees,  &c«  due  to  the  plaintiff,  as  a 
proctor,  for  procuring  the  probate  of  a  will. 

A  witness  of  the  name  of  Owen  was  called  on 
the  part  of  the  plaintiff,  who  stated  that  he  was 
^etk  to  the  plaintiff,  and  proved  that  the  business 
hud  been  done.  He  admitted  that  he  had  con-' 
ducted  the  whole  of  this  business,  and  that  he  had 
made  out  a  bill  to  the  defendant  in  his  own  name ; 

• 

tlic  naxne  of  his  employer}  provided  no  prejudice  ariiet  to  the  defendant 
cealAent.  An  agreement  between  a  proctor  and  liit'clei^  to  pay  the 

amotinh'm  ta  half  die  annual  average  pwfita  of  the  laat  three  yeaw,  isnot 
the  statute. 

G  G  4t  and 


Friday^ 
Dec.  1 8. 

A  proctor  may 
recover  for 
business  done 
for  the  de- 
fendint  by  hb 
clerky  although 
the  defendant 
apprehended 
that  the  clerk 
was  the  prin« 
cipaly  he  act. 
ing  as  the 
principal,  and 
never  disdoting 
from  the  con* 
latter  a.  salaiy 
an  evasUmof 
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1818.      and  that  his  general  practice  was  to  make  out  tbe 
bills  to  clients  in  his  own  name. 

On  the  part  of  the  defendant,  it  was  contended, 
that  since  the  defendant  had  known  no  other  per- 
son in  the  transaction  but  Owen^  never  having 
heard  of  the  existence  of  the  plaintiff  till  the  pre- 
sent  action  was  brought,  and  the  bill  having  been 
made  out  in  OwerCs  name,  the  plaintiff  was  not 
entitled  to  recover ;  but — 

Abbott,  L.  C.  J.  was  of  opinion  that  the  cir- 
cumstance of  the  defendant's  ignorance  that  Owen 
was  the  mere  clerk,  and  Grojan  the  principal, 
would  not  preclude  the  latter  from  recovering^ 
it  having  been  established  on  the  oath  of  Owa% 
that  the  plaintiff  really  was  the  principal  for  whom 
he  had  acted.  If  any  prejudice  had  arisen  to  the 
defendant  from  the  supposition  that  Owen  was  the 
principal,  the  case  might  have  been  different ;  but 
that  did  not  appear,  and  the  sum  claimed  was 
clearly  due  from  the  defendant,  since  the  business 
had  been  done.  The  case  was  like  that  of  a  factor, 
who  conceals  the  name  of  his  principal  in  selling 
goods. 

It  afterwards  appeared,  that  after  the  passing 
of  the  statute  which  prohibits  a  proctor  from 
sharing  the  fees  with  a  clerk,  the  plaintiff,  asd 
Owen^  the  clerk,  agreed  that  the  latter  should 
be  paid  at  a  salary  calculated  upon  the  average  of 
the  profits  of  the  last  three  years,  and  that  he  was  to 
receive  the  half  of  the  average  profits  so  calculated. 

'5  Marryatty 


■.5V 
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:'  Marry (Mj  for  the  defendant,  objected  that  this 
^  was  a  mere  evasion  of  the  act,  and  consequently 
that  the  plaintiff  was  not  entitled  to  recover ;  and 
lie  referred  to  a  case  which  was  tried  before  Lord 
EUenborough^  where  a  proctor,  being  unable  to  take 
€nother  into  partnership  with  him,  because  he  was 
a  Roman  catholic,  had  agreed  to  let  him  have  half 
the  profits ;  and  Lord  EUenborough  held  that  the 
jprohibition  contained  in  this  statute  precluded  him 
finom  recovering ;  but — 

Abbott,  L.  C.  J.  was  of  opinion  that  in  this 
case  there  had  been  no  evasion  of  the  statute. 
The  agreement  was  to  pay  a  salary  regulated  by 
an  average  of  the  last  three  years;  and  that 
salary  would  be  payable,  although  during  the  cur- 
rent year  no  profits  whatsoever  were  made.    . 

Verdict  for  the  plaintiff. 

Scarlett^  and  E.  Lawes^  for  the  plaintiff. 
Maryatt^  for  the  defendant. 


1818. 

Grojan 

Wade. 


Staight  V.  Gee  and  Carver. 


Fridiy» 
Dec.  i8. 


'pHIS 


was  an  action  of  trespass  for  assaulting  and  A  constable 
imprisoning  the, plaintiff.  —Plea,  not  guilty.      ^^^^  impritons 

suspicion  of 
felony  without  any  reasonable  grounds^  of  his  own  authority^  wi^out  any  warrant  or  char|;e 
from  any  other  person,  is  wkhin  the  statute  ai  J.  z.  c  la.  ^Wich  requires  the  venue  to 
be  laid  in  the  proper  county^  —  If  a  private  person  act  in  such  case  in  aid  of  the  constable, 
and  upon  his  command,  he  also  is  within  the  ftatute ;  otherwise,  if  he  ril  ^e  prime  mover 
and  act  as  a  princijial  in  the  transaction. 

It 
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It  appeared  -in  eiidence^  that  the,.{daifitif^aa 
iyocy.  carvert  mts.returfiing  along  with  Anslejf^^M 
grooai»  to X«nrfon», 'With  ahorse  from  HcmtrUms 
he  stopped  at  Hoeibi^,  iEd;  a  public  house,  ^aapt  hg 
the  defendant  Gee:  iThe  .plaintiff  wast  -aut.loui 
butcher's  to  .buy-sbtne  chops,  but  CQuld  not  |irQp 
cure  ohfiDge  for  a  one^pound  Bank  note^  icbidi 
he  afterwards  skewed  Ato  iGfee^  Gee  said  ,  tittt 
t^e  note  was  fibcgedi  Jthe  .plainloff  wrote  ^xlos 
name  and  address  on  the  labte^  jmd  ahoitiit 
name  of  the  person  from  whom  he  had  re- 
ceived it.  Xxee  -  asked  him  4f  *he  bad  any  more 
notes;  the  piaindiff  ^efrfied  tiiat  'he  'had  ^nt 
qiore,:  which  he^produoed.  Gf^^  pronouncMiA  ^at 
note  sllso  to  ""harre  been  finked,  and  said  that  Im 
slvmld  detain  both  the  notesi  and  pni  them  upcp  a 
shelf. 

A  soldier,  who  was  in  the  house,  went  out  and 
informed  Merty.  a  constable,  of  the  transaction ; 
and  Merry  returned  with  him.  In  the  mean 
time,  the  plaintiff  having  in  vain  requested  Gee  to 
return  the  notes,  consulted  with  Ansley  what 
should  be  done,  and  went  out  to  get  a  constable. 
Merry  took  the  notes  to  the  house  of  J^^  a 
bank  inspector,  who  was  of  opinion  that  the  notes 
were  genuine.  After  this,  Merry  took  the  plaintiff 
and  Ansley f  who  were  conferring  together  not 
far  iT6mGee*s  house,  into  custody,  and  took  them 
back  to  GeeV,  and  then  gave  them  in  charge  to 
Geef  the  soldier,  and  to  Garver^  who  was  also  a 
constable.  Merry  then  conferred  with  Gee ;  tbe 
l^ainttff  and  An$ley  were  searched,  and  theitstock- 

lo  ings 
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iigs  taken  off;  and  they  were  afterwards  taken  to       X818. 
fhepubKc  office,  at  Warship  Street^  in  custody  oi' 
Merry  and  Garver^   Gee  walking  before  them 
with  a  stick.  At  ^orvAi^  5/^^/,  aboutnine  o'clock, 
they  were  dischaiged. 

a 

On  the  part  of  the  defendant  Garver^  it  was 
contended,  that  since  he  was  acdi^  as  a  constable, 
he  was  entitled  to  an  acquittal,  the  venue  having 
lieen  laid  in  the  wrong  county.  Both  Haekney  and 
Worship  Street  being  in  the  coun^  of  Middle9ew^ 
and.  the  venue  being  laid  in  JEromfon.  fThe  statnte 
181  J.  I.e.  12. s. 5.  directs,  that  if  any  action,  &c. 
shall  be  brought  against  any  justice  of  peace, 
mayor  or  bailiff  of  cify  or  toWn  corporate,' headbo^ 
rough,  port-reeve,  constable,  &c.  or  any  of  them, 
or  any  other  which  in  their  aid  or  aissistance 
w  by  their  commandment  shall  do  any  thing 
touching  or  concerning  his  or  l^eir  office  or  offices 
ibr  or  concerning  any  matter,  cause  or  thing  by 
tiiem,  or  any  of  them,  by  virtue  or  reason  of  their 
or  any  of  their  office  or  offices,  that  the  sud  action 
shall  be  laid  within  the  county  where  the  trespass 
or  fact  was  done  and  committed^  and  not 
elsewhere. 

Marryatt^  for  the  plaintiff,  contended  that 
Garver,  although  a  constable,  was  not  entitled 
to  the  benefit  of  that  statute,  since  he  had 
acted  without  warrant,  and  had  not  been  called 
in  to  act,  but  had  acted  vdantarily,  and  ac- 
cording to  his  own  discretion,  and  after'  it  iras 

known 
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Staight 

GsE  and 
Ga^ver. 


known  that  the  notes  were  genuine,  and. that  there* 
was  no  pretence  for  imprisoning  the  plaintiff 

Abbott,  L.  C.  J.,  said,  that  at  first  he  had  been 
inclined  to  think,  that  unless  the  constable  acted 
on  reasonable  grounds  of  suspicion,  he  was  not 
entitled  to  the  protection  of  the  statute,  but  that 
CHI  further  consideration  he  was  of  a  difierent 
i^inion.  The  statute  merely  provided  that  the 
action  should  be  brought  within  the  proper  county, 
and  afforded  no  further  protection  to  the  con- 
stable ;  and  although  he  had  not  been  called  upon 
to  act,  still  he  might  think  it  his  duty  to-  act  in 
the  capacity  of  constable. 

By  the  words  in  the  statute,  by  virtue  qf  his 
qfitcCf  was  meant,  that  he  was  acting  under  colour 
<^  his  office,  intending  to  act  in  the  character  of 
constable ;  for  if  he  in  reality  acted  in  the  course 
of  his  office,  he  would  want  no  protection. 

On  the  part  of  the  defendant  Gee,  it  was  insisted 
at  first  that  he  had  not  interfered  in  anyway  to  eflbct 
the  imprisonment  of  the  plaintiff;  and  evidence 
was  adduced  to  shew  that  the  soldier  had  of  his 
own  accord  fetched  the  constable  Merry,  without 
any  directions  on  the  part  of  Gee  ;  and  that  after 
the  arrival  of  the  constables,  he  had  acted  under 
their  authority  and  by  their  command.  It  was 
also  urged,  that  since  Gee  had  merely  acted  id 
obedience  to  the  requisition  of  the  constables,  he 
also  was  entitled  to  the  benefit  of  the  statute 
21.  /.  1.  and,  therefore,  that,  with  respect  to  him 

as. 
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w  well  as  Ganger,  the  venue  had  been  misconceived, 
since  the  statute  extended  to  all  who  acted  in  aid 
of  any  constable. 

Abbott,  L.  C.  J.  after  informing  the  jury  that 
the  defendant  Garver  was  entitled  to  their  verdict  of 
acqiiittalf  under  the  statute  of  James^  proceeded  to 
state  that  the  same  statute  also  protected  all  who 
acted  by  the  aid  or  command  of  such  constable,  or 
in  his  assistance,  and  left  it  as  a  question  of  fact  for 
th«ir  consideration,  whether  Gee  acted  merely  in 
aid'of  Garver  or  Merry  ;  in  which  case  he  would 
be  entitled  to  their  verdict  of  acquittal ;  or  whether, 
on  the  other  hand,  he  acted  not  merely  in  aid  of 
the  constables,  but  as  a  prime  mover,  and  as  a 
principal  with  them ;  and  that,  in  the  latter  case, 
he  was  answerable  for  what  had  been  done,  and 
the  plaintiff,  as  against  him,  would  be  entitled  to 
sQcb  fair  and  moderate  damages  as  they  might 
think  he  deserved. 


1818. 


The  jury  acquitted  Garoer^  and  found  for  the 
plaintiff  against  the  defendant  Geef  damages  50/. 

Marry att  and  JVilUams^  for  the  plaintiff. 
Scarlett  and  Gaselee,  for  the  defendant  Gee. 
Gumey,  for  the  defendant  Garver. 
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Tmdxfpy  Thomas  v.  Clarke  and  Todd^ 

'  •  ■  

In  an  action     ^HIS  wa»  9Xi  actioQL  OH  a  cbait^r^party^  whereb|r: 

i^To^o^^  •  theplaiatifl^  the  awuer  of  tl^}  8hi{i  i^oin^  1S8 
vndera  tooft  burtheOy  chartered  ber  to  the.  defendants^ 

Lcofdi^to^'  on  a  voyage  to  Bio  Janeiro  tokd  back  to  Liverp^ 
the  teraM  of  By  the.  charter-party  the  defendants  stipulalef}  to-. 
^»t*aitkies  furniah  a  full  cargo  of  ladmg  for  the  returti  voyug^ 
of  frdght  are  at  Bio  Jon^To^  and  one  of  the  breaches  in  the 
It  ^m/^  deolacationt  the.  only  one  on  which  any  question 
rates  by  waa.made,  was  that  the  defendants  had  not :  prOi\ 
^J^*?J***  cured  A  cargo,  at  jR^ 

uberty  to  sup-  A.  great  many  articles  were  spedfied  in  thi^ 
^  h^^dea^'  charter-party ;  such  as  ooffee^  cotlmv  sugars^  &c*» 
an  average  of  which  the  cargo  might,  consist ;  and  the  defends 
^"••^«^*»  ant  contracted  to  pay  for  the  freight  of  each  of 
upon  the  van-  thcsc  articles  Separately  by  weighty  ibr  coffee  at 

ous  ratw  of        IJ^.  g^.  per  cwt.  &C. 

ivo^«i  of  T^^  defiendiants^  had  not  supplied  any  lading  at 
difibrentartkies  RioJaneiro^  ahd  the  ship  returned  without  any^ 
oDtudiT^y.  ^^^  ^^®  question  in  the  cause  was,  how  the 
age»  is  the  pro-  damages  wsere  to  be  estimated  7  It  was  suggested 
5^^"^^^  on  the,  pact  of  the  defendants,  that  the  defi^odafits 

were  not  liable  for  more  than  the  amount  of  the 
freight,  supposing  the  vessel  to  have  been  laden 
with  one  of  the  articles  specified,  which  would 
have  yielded  the  lowest  amount  of  freight.  Evi- 
dence was  given  of  the  amount  of  freight,  calcu- 
lated on  the  supposition  that  one-third  of  the  cargo 

consisted 
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tttmSstt^  of  coflfee,  another*  third  of  cottOBy  and      ists. 

Mefl^ier  third  of  sugari  Soppoaliig  the  \(4Kole  cktgcf 

td  have   consisted  cff  coffee^  or  of  cotton,  tht 

iMidttnt  would  have  been  higher  than  the^aveiigt  ^4S^^^ 

iU&en;  btit  if  it  ha«(  confitsted  of  8UgM' diliy,  tlM^ 

iaiiioiBhit  wotdd  have  been  les»  ^xm  thid  dtera^ 

Evidenfce  was  also  given  of  y^Am-  the  vessel  hdl 

actually  earned  on  former  and  simihlr  VoyagM, 

which  exceeded  the  demand  which  the  plaintiff 

made  for  dead  freight,  according  to  the  estimate 

taken  in  the  present  instance.      . 


.J 


ABfBorr,  L;  C.  J.  intimatedii  thM'  ttie^  pliyii 
l^biirser  would  be  to  ^Mimate  the' fte%ht  by  HMm 
of  an  average,  so  as  to  take  neitliertW#^gifMMM; 
possible  freight  nor  the  least ;  and  thM  he'  skMiid 
inform  the  jury  that  such  an  avers^e  waa  th« 
proper  measure  of  damfages. 


HMi* 


Mdfryattj  on  the  part  of  thte  di^endantTodbf,  i^*p««tMr  • 
submitted  that,  by  the  tenps  of  the  chftfte^porty,  dS^^Sj^* 
the  defendant  GUn^ke  had  contracted'^ for ^Uniielf  ^y^  ^fnm  . 
only,  and  that  the  defendant  Todtf  was  not  bound  nie^bt^' 
by  the  charter-party.    In  the  commen^eflitot  of  commence. 
the  charter-party,  the  deffendant  C&l^Jte  p»p08dd  ^^JoS^"^ 
to  contiiact  for  himself  and  his  partner  2\>iM^  but  tract  for lumieif 
tfaitmgbout  the  remainder  of  Hhe  iBMnntiettt  the  ^^^1^ 
io/djf^^Afer  only  waa  mentioned,  and  the^oMlga^  boundaitiuwgit 
tion  at  the  conclusion  of  the  ch^rtet^naMy  wasin  ^ti>e»^pdi- 

tums  and  oou* 

the  name  of  the  said  friiighter,  without  infrodtfcing  gatUmf  m  the 

i:he  name  of  Todd;  bftt -*-  remaining  part 

of  instrument 
are  made  in  the 

Abbott,  lume  «f  the 

Uid/reigbter. 


>    \ 
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1818.  Abbott,  L.  C.  X,  was  of  opinion  tbat  the  words 

'  Thwas     ^^  *^®  beginning  of  the  instrument,  for  himself 

V.         and  his   partner,   ran  through  the  whole  of  the 

C^'AKBiftd  instrument.  If  it  had  not  been  intended  that  Toifet 

the  partner,  should  be  bound,   and  that  Clarke 

alone  should  have  been  responsible,  there  would 

have  been  no  reason  for  introducing  the  name  of 

Torfrf,  the  partner,  at  aU. 


Todd. 


laanictkmby  Marty att  afterwards  contended,  that  a  consi- 
jj^^^  derable  deduction  ought  to  be  made  from  the 
freighter  of  a  calculated  amount  of  the  dead  freight,  on  ap* 
fcT^iJ!^  count  of  the  misdescription  of  the  burthen  of 
plying  a  caigo  the.  vcssel  in  the  charter-party.  She  was  there 
^^^"^^^  ^%     described  as  of  1/28  tons  burthen,  without  any  in- 

uie  tei'iiiB  ox  '  '    , 

the  charter-  timatiou  that  this  was  the  mere  registry  burthen ; 
wty,  the  whereas  it  appeared  in  evidence,  that  she  could 
not^imirt^n  cariy  195  tons ;  and-^the  calculation  was  made 
the  precise  upQj^  the  Supposition  that  she  took  180  tons  ex- 
in  the  charter-  clusivc  of  15  tpus  of  fustick,  which  had  been 
party.  Stipulated  for  in  the  charter-party  j  but  — 


Abbott,  L.  C.  J.,  intimated  his  opinion,  that  un- 
less the  misrepresentation  had  been  fraudulent  the 
freighter  was  not  entitled  to  insist  upon  the 
specific  burthen  mentioned  in  the  charter-par^. 
It  was  well  known  that  the  actual  burthen  of  which 
a  ship  was  capable  generally  exceeded  that  at  which 
she  was  registered.— If  the  misdescription  had  been 
the  other  way,  the  defendants  would  have  had  the 
benefit  of  it. 

.       .  The 
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Tbeplttntiff  had  averdiet  tor  a  sam  i^«reed       18J8. 

Scarlet  and  LittlediUe  for  ,the  plaio^.  Clabu  and 

Mhnyutt  and  Campbell  iat  the  de&ndauis^ 


Bllm  fliiid  Another  v.  Watsoit  and  IVo  Others.  Tnet  day 

^HIS  was  an  action  of  assumpsit  by  the  plaintiffs,  An  entry  by  a. 
wh6  were  brewers,  against  WaUoUi  Elgk^  and  tot^,^^' 
W«t0^mgtm^  fM  beer  sold  and  delivered  to  theiA.  name  of  a., 
WarMiglon  alone  defended  the  acticxi^  and  his  ^ '  ^"^  ^;»  <>^ 

>-^j^     ^  u       1.  premuet  for 

deleMe  Was  that  he  was  not  a  partner.  the  keeping  of 

ft  appeared  that  JVorthkigtm  had  served*  Watson  ^^""/^f**^^  *• 
and  JSlgie  (who  undoubtedly  were  partners  and  where  the 
dikalei^  in  beer)  as  ceHarman^  at  the  wages  of  3/.  ^^^''^  ^  cpn- 
per  week,   but  that   he    had  left   their  serviee  A-asto^ST*^ 
previous  to  the  month  of  Aprils  ISIS,  when  the  p^eHhip 
beer  which  was  the  subject  of  this  action  was  Q^nt'^^^ 
delivered.     In  order  to  establish  his  piartnership  respect  to  pn- 
with  Elgie  and  JVatson,  the  platntiflfe  relied  upon  ^J^^^  ^ 
an  entry  made  at  the  Custom-house  by  Worth-  prima  fade 
ington  himself  on  the  11th  of  August,   1817,  the  evidence. 
law  requiring  all  persons  who  deal  in  exciseable 
commodities  to    make   an  entry  at  the  custom- 
house, of  the  place  in  which  they  are  kept.    This 
entry  purpprted  to  be  an  entry  by  Watson^  Elgie, 
ind  Worthington,  of  certain  premises  for  the  pur- 
pose  of  keeping  beer  for  home  consumption  and 
VOL.  II.  H  H  exportation : 
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1818.       exportation  :  it  was  alio  proved,  that  on  the  21st 
'    ^  of  NwembeTf  1818,   WorthmgUm  had  entered  a 

and  Another'  ^Withdraw  of  the  former  entry. 

^*  On  the   part  of  the  defendant   WortkingUm^ 

Two  Others,  evidence    was    adduced    to  shew  that  different 

persons  who  had"  dealt  with  Watson  and  Elgie 
always  dealt  with  them  alone,  without  any  know- 
ledge that  they  had  any  partner,  and  that  whilst 
WortMngton  remained  with  them  he  always  acted 
as  a  servants  and  received  wages,  and  that  he  had 
never  in  any  way  interfered  as  a  partner. 

Abbot,  L.  C  J.,  was  of  opinion  that  as  between 
WorthmgUm  and  the  plaintifis,  or  any  other  private 
individuals,  the  entry  at  the  Custom-house  was 
not  conclusive  to  prove  a  partnership,  although  it 
would  have  been  otherwise  in  any  proceeding  by 
the  Crown  ;  and  he  left  it  to  the  Jury,  upon  the 
whole  of  the  evidence,  to  say  whether  WorMngkm 
was  a  partner  or  not. 

Verdict  for  the  defendants. 

Scarlett  and  Hutchinson  for  the  plaintifis» 
Camp^U  for  the  defendant  Worthington^ 

10 
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S^Aw  V.  Roberts  and  Others.  |^18. 

n[^HlS  was  an  action   of  aarifitnpsit  against  the  The  Court 
defendants,  who  were  coach-owners,  for  goods  eWdoKek 
odd  and  delivered.  it^if  iUegab 

In  the  course  of  the  trial  the  counsel  for  the  de-  JJJ'SJld^' 
fendant  asked  of  a  witness  whetbv  Roberts^  one  of  misnont  or 
the  defendants,  had  not  been  examined  on  a  former  JbT^Hnuu 
trial,  in  which  the  witness  was  the  plaintiff ;  the 
witness  answered  that  he  had  been  so  examined, 
and,  in  answer  to  another  question,  said  that  he, 
the  witness,  had  been  nonsuited.     He  was  then 
wAed  by  the  plaintiff's  nounsel  whether  he  had 
not  been  nonsuited  on  the  evidence  of  Roberts, 
and  he  answered  that  he  had. 

Scarlett,  for  the  defendant,  then  insisted  that  he 
was  at  liberty  to  inquire,  what  Roberts  had  said 
upon  the  former  trial,  the  counael  for  the  plamtiff 
having  drawn  from  the  witness  the  fact  that  the 
nonsuit  was  founded  upon  the  evidence  of  Rbberts. 

Abbott,  L.  C.  J.,  said,  that  he  had  taken  down 
nothing  concerning  the  nonsuit  upon  his  notes, 
and  that  the  evidence  then  inquired  into  was  inad^ 
missible  in  point  of  law,  and  consequently  that  he 
should  not  be  justified  in  receiving  it.  The  matter 
then  pending  was  of  a  trivial  nature,  but  the  same' 
question  might  occur  in  cases  of  the  highest  im- 
portance, 
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1818.      portance,  where  the  admission  of  such  evidence  in 
T*v         the  present  instance  might  be  cited  as  a  precedent. 


V* 


Kamrs        Scarlett  urged  that  the  Ouft  ww  bound  to 


•ii40dicn. 


admit  this  evidence,  the  opposite  counsel  having 
j^o^dered  it  admisniile  by  putting  qu^stioimto 
vflffchf  although  in  theou^ves  objeetipnaUeb  the 
defendant's  counsel  had  not  objected  j  -gnd  it  was 
con^>etent  to  parties  to  make  admissioas  for  the 
purposes  of  the  (gause. 

Abbott,  L.  C.  J.,  said,  that  he  was  clearly  of 
Opimoa  that  the  evidence  was  tnadmissible.  The 
^uit  bad  Qothi«ig  to  dp  fidhec  with  the  admissions 
^  eouqf»el»  or  lyitl}  aiay  omissions  0Q  I^Mtr:  psrt  Is 
9l^Q(f.  t^  eyid«n«e  w^h  hfujk  been  imprdpetlgr 
f^red*  It  was  Ihe  busines  of  the  Court  to  guaid 
against  the  reception  of  impropeif  evideoeei;  istdidr 
pendently  of  any  admissions  whatsoever;  and  it 
uraatlie  cLuty  of  the  Court  to  reject  illegal  evidence, 
akbongh  the  pasties  on  both  sides  should  agree  to 
udmitiit  The  admission  of  pArtkular  facts  for  the 
purpose  of  trial  wasr  a  matteir.^^  veiy  differeiit 
conaderaition  ^  fot  such  faot*^  were  admitted  m 
proved  by  sufficient  and  legitimate  means ;  but  in 
the-  present  case  the  evidence  itdelf  ¥mi  illegal 
and  ip^roper.  -<-  The*  evidence  was  CQMet)ueadkly 
re^ed«  lo 


CASES 


ARGUED  AND  DECIDED  1819. 

AT 

NISI  PRIUS 

IN  K.B. 

At  the  Sittings  after  Hilary  Term^ 
59  George  III. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Warne  v.  Chadwell.  pgjj  jQ^ 

THIS  was  an  action  on  the  case  for  words  spoken  m  an  action 

of  the  plaintiff  in  his  trade  of  a  maker  of  in-  for'iandw* 

•truments  for  drawing  beer.    The  words  were ;  -^n  in  cvitSice 

*•  He  is  a  bankrupt,  and  cannot  pay  5s.  m  the  "» order  to  ^ 

pound,  he  is  not  fit  to  be  trusted.*'  which  « not 

For  the  purpose  of  showing  a  malicious  inten-  «tated  i^  the 
tion  on  the  part  of  the  defendant,  the  plaintiff  fhe  drf«d!!nt 

proved  that  the  defendant  on  another  occasion  had  may  praQfe  the 

iBaicI,  that  the  plaintiff  had  called  his.  creditors  to-  ^ords.  ^^ 
gether,  and  had  offered  them  a  composition  of  Os. 
in  the  poiind. 

"       .  ...  -  -  ^ 

t         -*• 

On  the  part  of  the  defendant  proof  was  offere^l 

of  the  truth  of  the  latter  words,  which  the  de- 

VOL,  II.  1 1  fendant 
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1819.       fendant  had  had  no  opportunity  of  justifying,  since 
'  Warne     *^®y  ^^^^  "^'  upon  the  record,  and 

Cradwxll.       Abbott  Ld.  C.J.  was  of  opinion  that  such  evi- 
dence was  admissible,  and  it  was  given  accordingly* 

The  plaintiff  afterwards  had  a  verdict,  damages^ 
200/. 

^  Gvmejf  and  Ptatt  for  the  plaintiff. 

Scarktt  and  Adolphus  for  the  defendant. 

See  BuUer't  N.P.  lo.    CoUiaon  t.  Loder^ 


R£t  t;.  Levy  and  Others.^ 

An  indxctment  HPHIS  was  an  indictment  against  Levy  and  thfse 
foramiide.  others  for  a  conspiracy.     The  indictment  ak- 

ineanor»  con-  ^  /•> 

timing  several  legcd  that  Elizabeth  Harris  being  in  a  state  ol 
•ewd^^*^  pregnancy,  during  her  parturition,,  the  defendants 
meanors  of  the  couspired  together  by  making  loud  noises,  and  by 
wH»kind  on  knocking  Violently  against  the  wall  of  the  room  in 
tbeprotectt^  which  the  prosecutrix  lay,  to  injure  and  tenrity 
may  give  evi-    h^r.    There  were  two  counts  for  conspiracies,  and 

dence  of  such  r  '  o 

misdemeanon     ^UC  for  a  riOt,    &C. 

on  different  It   appeared    that   the   prosecutrix,    Elizabeth 


days. 


Harris,  was  a  Jewess,  and  that  she  had  lived  with 
James  Tweedie,  a  Cbristiao,  as  hit  wife,  under  a 

promise 
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promise  of  marriage  from  him,  but  that  they  had  l«i9. 
never  been  married ;  and  it  was  proved,  that  the 
defendants  (who  were  Jews),  and  who  it  appeared 
had  been  offended  at  the  prosecutrix's  supposed 
marriage  with  a  Christian,  had,  on  the  day  specified 
in  the  indictment,  viz.  the  13th  ot^  September^  whilst 
the  prosecutrix  was  in  labour,  been  guilty  of  the  an- 
noyance  complained  of  in  the  indictment. 

Andrews,  for  the  defendants,  cited  the  King 
V.  Lloyd  (a),  where  Lord  EUenborough  had  held 
that  the  making  loud  noises  to  the  disturbance  of 
individuals  in  the  occupation  of  their  chambers, 
was  not  an  indictable  offence. 

Abbott  Ld.  C.  J.  said,  that  he  could  not,  sit* 
ting  there,  decide  upon  the  validity  of  the  indict- 
ment, the  defendants  might  have  demurred,  or 
might  move  in  arrest  of  judgment. 

Evidence  being  afterwards  offered  of  similar 
conduct  on  the  part  of  the  defendants  on  a  dif* 
ferent  day  from  the  ISth  of  September, 

Andrews  objected,  that  since  but  one  d^  was 
alleged  on  the  record  without  the  addition,  ^'  and 
om  divers  other  days  and  times,*'  it  wap  not  com* 
petent  to  the  prosecutor's  counsel  to  aiiduce  evi* 
dence  of  any  offence  on  another  day,  and  be  re* 
ferred  to  a  case  decided  by  Lord  Ellenborough. 


[a)  4  £sp.  2ca* 

I  I  2  Abbqtt 
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1819*  Abbott  Ld.  C,  J.  said  that  the  present  case  was 

"""^^^^^     '  distinguishable  from  that  cited,  since  here  there 

V.         were   two  counts  for  conspiracies  and  one  for  a 

^oSn^    riot;   and  that  evidence  at  all  events  miglit  be 

given  under  the  different  counts  of  offence  on 

separate  days. 

The  Jury  found  Levi/  and  two  others  guilty  of 
a  conspiracy. 

Scarlett  and  Chitty  for  the,. prosecution. 
Andrews  and  Piatt  for  the  defendants. 


Where  several  different  felonies  are  alleged  in 
the  same  indictment,  it  is  usual  for  the  judge,  in 
his  discretion,  to  call  upon  the  counsel  for  the  pro- 
secution to  select  one  felony,  and  to  confine  the 
evidence  to  that  particular  charge,  3  T.  jR.  106. 
Rex  v.  Jones^   2  Camp.  132.      Rex  v.  Kingston^ 
8  East^  41.      But  this  rule    has  not    been  ex- 
tended to  misdemeanors,  and  it  is  the  common 
practice  to  receive  evidence  of  several  libels,  and  of 
several  assaults  under  the  same  indictment.     See 
Lord  Ellenborough*s  observations  in  Rex  v.  Jones, 
2  Camp.  132.     Where  the  indictment  comprehends 
several  distinct  misdemeanors  charged  against  dif- 
ferent persons,  it  may  be  a  good  ground  of  appli- 
cation to  the  discretion  of  the  Court  to  quash  the 
indictment,  on  account  of  the  inconvenience  which 
might  result  at  the  trial  from  joining  different 
counts  against  different  offenders.     Many  of  the 

oldet 
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older  precedents  contain  a  great  number  of  dif-  1819l 
ferent  charges  against  the  same  defendant  In 
Brougkton'scsisej  Trent.  111.,  the  indictment  charges 
no  less  than  twenty  distinct  acts  of  extortion.  See 
also  Rex  v.  Lee^  Trent.  248.,  and  Rea^  v.  Bajrter, 
Trem.  55.,  where  different  libels  are  set  out. 


RosKELL  V.  Waterhouse  and  Another. 

^HIS  was  an  actidn  of  assumpsit  against  the  two  ^  ^  «c^oa 
defendants,  as  carriers,  for  negligence,  in  the  rS^n^*^' 
carriage  of  two  boxes   containing  watch  plates,  taking  care  of 
dials,  &c.  *".^  "*^  ^ 

ryiog  goods  aeo 

It  was  proved  that  the  goods  had  been  delivered  cordbg  to  his 
at  the  defendant's  coach-office  in  Lad-lane,  direct-  P"^'  V^ 

,  .  '  pears  that  he 

ed  to  the  plaintiff  at  Liverpool,  and  that  the  sum  has  Umited  his 
of  3s.  2rf.  had  been  paid  for  the  carriage  and  for  '*«i»«"»*^ty 

...  ,      *  Y  -     ,       °  « a  earner, 

booking  the  goods,     it  appeared,  however  upon  by  means  of « 
the  cross-examination  of   one  of  the  plaintiflF's  "^»  ^ 
witnesses,  that  he  had  been  in  the  habit  of  sending  plaintiff  was 
down  parcels  to  the  plaintiff  by  the  same  convey-  cognisant,  the 
ance,  and  that  two  boxes  which  had  been  formerly  declared  ^^^ 
«ent  at  different  times,  had  been  lost,  and  that  after  ag«nst  the  de- 
these  losses  the  plaintiff  had  brought  no  action  to  <^er'in'the 
recover  the  amount  from  the  defendant,  but  had  usual  form, 

cannot  innst 
that  the  goods  were  lost  from  the  defendant's  warehouse  before  the  actual  carriage  of  the 
*goods  commenced. 

1  J  3  directed 
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1819« 


ROSKELL 
V. 

Water* 

HOUSE 

and  Ano- 
ther. 


directed  the  witness  for  the  future  to  insure  the 
parcels  which  he  sent. 

Abbott  Ld.  C.  J.  intimated  his  opinion,  that  this 
would  be  evidence  against  the  plaintiff  to  show 
that  he  knew  that  the  defendants  limited  their  res* 
ponsibility  unless  a  higher  rate  was  paid  for  the 
carriage  of  the  goods  by  way  of  insurance. 

The  person  who  took  the  goods  to  the  office 
afterwards,  admitted  that  he  knew  that  the  de- 
fendants had  limited  their  responsibility  according 
to  the  notice  produced,  and  that  he  had  seen  the 
notice  before  he  received  the  parcel. 

Scarlett  for  the  plaintiff,  then  submitted  the 
question  to  the  Court,  whether  the  defendants  could 
insist  upon  the  notice  as  a  defence  in  the  present 
instance,  since  it  did  not  appear  that  the  goods 
had  ever  been  put  into  the  coach  for  the  purpose  of 
being  conveyed,  and  therefore  might  have  been 
stolen  from  the  defendant's  warehouse.  The 
declaration  alleged  a  delivery  of  the  goods  to  the 
defendants  to  be  by  them  taken  care  qf  and  to  be 
safely  delivered  to  the  plaintiff,  and  that  the  de-^ 
fendants  undertook,  &c.  to  take  care  of  the  goods 
and  safely  carry  them,  &c. ;  but  the  notice  was  in 
the  usual  form  by  the  defendants  as  carriers ;  but  — » 

Abbott  Ld.  C.  J.  was  of  opinion  that  at  all  events 
the  plaintiff  could  not,  as  his  declaration  was  framed, 
insist  upon  this  ground,  since  he  ought  to  have 

charged 
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charged  the  defendants  as  warehousemen  and  not 
-as  carriers ;  or  to  have  charged  them  with  receiving 
the  goods  to  be  taken  to  a  particular  coach  in 
order  to  be  carried ;  but  here  the  plaintiff  had 
merely  charged  them  with  negligence  as  carriers* 

Plaintiff  nonsuited* 


MS 


iBia 


MOVBt 

and  Ano- 
ther. 


Scarlett  and  Carter  for  the  plaintiff 
Gumey  for  the  defendant. 


Steel  v.  Prickett  and  Others. 


Fd>.  ii« 


^JTSIS  was  an  action  of  trespass  against  the  de-  The  presump- 

fendant  Prickett  and  two  others^  for  breaking  ^^i^nd 
and  entering  the  close  of  the  plaintiff  holden  by  which  adjobt 
him  of  Dame  Jane  Wilson^  lady  of  the  manor  of  J^.'^toldie** 
Hampstead,  by  copy  of  court  rolL  tiwiier  of  the 

adjoining  free 

The    question   raised   by    the    pleadings    was  to  the  lord  of 
whether    the    loots   in    quo    belonged    to     the  ^««»inor. 
•dean  and  chapter    of   the   collegiate  church  of  General  evi- 
St.  Peter,  Westminster,  as  parcel  of  their  manor  of  ^"**  ^  ^^ 
Hamstead,  in  the  county  of  Middlesejc.  

Semble  reput* 

The  locus  in  quo  w^s  a  smajl  piece  of  land  aJmujUUevu 
which  adjoined  to  the   high   road  leading  from  dence  to  prove 

-  the  existence  of 

a  maa#r  without  any  protf  of  the  actHal  eiBOclse  of  lytj  nunonal  nghf. 


I  I   4 


Hantpslead 
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1S1&.       Hampstead  to  London^   which  had  been  inclosed 

^    g  ^  by  the  plaintiff,  who  was  tenant  to  Lady  Smithy  who 

V.          was  lady  of  the  manor  of  Hampstead^  and  it  was 

^d^fTh^'^    contended  on   his  part,   that   the     hats  in  quo 

belonged  to* Lady  Smith  in  right  of  her  manor,  as 

being  part  of  the  wastes  of  that  manor.     On  the 

other  hand,  the  defendant,  who  was  tenant  to  the 

Dean  a^id  Chapter  of  Westminster^  insisted, 

1.  That  the  locus  in  quo  was  the  property  of  the 
Dean  and  Chapter  of  Westminster^  because  it  ad- 
joined to  the  freehold  lands  of  the  Dean  and 
Chapter;  whence  presumption  arose,  that  the 
waste  and  soil  to  the  centre  of  the  road  also 
belonged  to  them  ;  and 

2.  It  was  contended  that  the  Dean  and  Chapter 
were  seised  in  fee  of  the  estate  and  manor  q£ 
Belsise,  and  entitled  to  the  locus  in  quo  as  parcel 
of  that  matior. 

On  the  part  of  the  plaintiff  evidence  was  ad- 
duced to  shew,  that  the  lords  of  the  manor  of 
Hampstead  had,  from  time  immemorial,  exercised 
the  right  of  granting  out  parcels  of  the  waste  lands 
within  the  manor  with  the  consent  of  the  copy- 
holders. Thirteen  instances  were  adduced  of 
grants  of  this  nature,  the  first  of  which  was  made 
in  the  year  1694,  and  the  two  last  in  the  year  1817» 
In  some  instances  the  portions  of  land  so  granted 
Out,  were  situated  between  the  road  and  the  copy- 
hold lands  adjoining)  in  others  between  the  road 

and 
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land  freehold  lands.  An  entry  in  Doomsday  Book  I8I9. 
was  proved  from  which  it  appeared  that  the 
manor  of  Hampstead  then  existed,  but  no  mention 
was  made  of  the  manor  of  Belsise  ;  also  a  grant  ^^  o"eni- 
by  king  Henry  VIII.  of  the  manor  of  Hampstead^ 
&c.  with  a  special  reservation  of  Belsise  and  its  ap* 
purtenancesy  in  which  it  was  described  as  a 
messuage  aiid  not  as  a  manor,  to  Thomas  bishop 
of  Westminster.  Another  grant  of  the  manor  of 
Hampsteady  4  Ed.  6.  by  which  king  Ed.  6. 
granted  the  same  manor  with  several  others,  to 
Thomas  Wrothe^  from  whom  Lady  Wilson  derived 
her  title. 

-  * 

The  defendants  relied  principally  upon  the  pre-  ' 
sumption,  that  the  waste  belonged  to  the  Dean 
and  Chapter  of  Westminster  as  owners  of  the  ad- 
joining freehold ;  but  insisted  also,  that  the  loctis 
in  quo  was  parcel  of  the  manor  of  Belsise,  and 
oflTered,  first,  a  copy  of  a  document  in  the  augment** 
ation  office,  by  which  the  king's  receiver  acknow- 
ledged the  receipt  of  rent  in  respect  of  the  farm  of 
the  manor  of  Belsise,  in  the  thirty-second  year  or 
Hen.  8.  Also  a  grant  by  Hen.  8.  in  the  year  1542 
(the  abbey  of  Westminster  being  then  dissolved) 
of  the  manors  of  Eveny,  Belsise,  Knightshridge, 
Hobforth,  anti  Chwhouse,  situate  and  being  in 
Hendon  and  Hampstead,  to  the  Dean  and  Chapter 
of  Westminster.  Also  a  grant  of  the  4th  of  Ph. 
&  M*  of  the  same  manors  to  the  restored  abbot 
and  convent  of  Westminster,  and  also  another 
^ant  by  queen  Elizabeth  (1566)  of  the  same  manor 

to 
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1819.  to  the  Dean  and  Chapter  of  Westminster^  who  had 

Steel  remained  in  possession  ever  since.     Evidence  hav- 

V.  ing  been  offered  by  the  defendant  of  reputation^ 

PaioKBTt  jjjj^^  Belsise  was  a  manor  :  and  as  to  the  extent  of 

and  Others.  ' 

the  manor, 

Scarlett,  for  the  plaintiff,  objected  to  it  on  the 
ground  that  mere  reputation  was  in  itself  inadmts<> 
sible,  to  shew  that  Belsise  was  a  manor  independ- 
ently of  some  exercise  of  manorial  rights,  as  an 
old  lease  may  be  evidence  coupled  with  evidence 
of  payment  of  rents,  but  that  unless  some  act  were 
proved,  such  as  perambulation,  mere  reputation 
was  'inadmissible,  and  it  could  not  be  assumed 
that  Belsise  was  a  manor  for  the  purpose  of  letting 
in  evidence  of  reputation. 

Abbott  Ld.  C*  J.  intimated  his  opinion  that 
reputation  alone  was  admissible  evidence  to  prove 
the  existence  of  a  manor,  a  great  number  of 
manors  rested  upon  no  other  evidence  than  re* 
putation }  at  all  events,  the  evidence  offered  wan 
admissible  in  this  case,  since  it  went  to  shew  that 
the  manor  of  Hampstead  did  not  extend  to  the 
waste  in  question. 

Evidence  of  reputation  was  then'-ddmitted,  and 
the  defendant  also  proved,  that  many  inclosuree  of 
portions  of  the  waste,  adjoining  the  road  had 
taken  place  within  the  last  thirty  years,  which  the 
lady  of  the  manor  of  Hampstead  had  not  disputed, 
except  in  one  or  two  instances,  where  it  appeared 

that 
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that  rails  which  had  been  erected  had  been  bro*       1819. 
fcen  down   by  her  orders,  but  it  appeared  that      Stkil 
these  had  been  replaced,  and  that  no  actions  had         o« 
ever  been  brought  for  such  encroachments.      It  ^  q|^]J^ 
Bko  appeared,  that  the  tenants  of  the  manor  of 
Hampstead  had  been  prevented  from  getting  gnu 
vel  upon  the  locus  in  quo. 

Scarlett^  for  the  plaintiff,  insisted  in  his  address 
to  the  jury,  that  no  sufficient  evidence  had  been 
adduced  to  prove  that  Belsise  was  a  manor,  it 
had  not  been  mentioned  as  such  in  Doomsday, 
and  had  been  specially  reserved  out  of  the  grant 
tff  H.  8.  of  the  manor  of  Hampstead  to  the  bishop 
of  Westminster^  and  in  the  reservation  had  not 
been  described  as  a  manor,  and  although  it  had 
in  subsequent  grants  been  described  as  a  manor, 
yet,  so  had  several  others  which  were  not  manors^ 
and  there  was  not  the  slightest  vestige  of  the 
exercise  of  any  manorial  right  whatsoever.  At 
all  events,  the  right  to  the  waste  lands  must  de* 
pend  upon  usage  and  custom  ;  where  inclosures  are 
ancient  and  roads  are  of  modem  date,  it  might 
be  admitted,  that  a  presumption  arose  that  tht 
road  had  been  made  over  the  land  of  the  adjoin- 
ing proprietor,  but  where  the  road,  as  in  this  case, 
was  ancient.  Such  a  presumption  was  destroyed. 
The  road  from  London  to  Hampetefld  must  have 
been  of  very  high  antiquity,  and  probably  formed 
out  of  the  wastes  of  the  manor  cf  Hampstead. 
It  appeared  from  Doomsday  Book,  whicb^  accord* 
ing  to  tradition,  had  been  commenced  in  the  time 

of 
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1819.       of  king  Alfred^  and  completed  under  William  the 
Steel       Conqueror,    that  the  manor    of  Hampstead  had 
w.  been  part  of  the  possessions  of  the  abbott  of  WesU 

andO^ew  ^i^t^^i  he,  as  lord  of  the  manor,  might  have 
granted  out  portions  of  it  to  others,  but  there  was 
no  mention  in  Doomsday  of  any  freehold  lands 
within  the  manor  of  Hampstead,  nor  of  the  manor 
of  BelsisCj  which  afforded  a  strong  presumption 
that  the  road  existed  and  was  part  of  the  manor 
of  Hampstead.  The  etymology  of  the  word  BeU 
5i^e,. which  was  probably  derived  from  the  French 
words  signifying  beautiful  seat  or  residence,  af- 
forded  strong  proof  that  it  originated  since  the  Con- 
quest, and  rendered  it  probable  that  the  manor  was 
of  later  date  than  the  road,  and  if  the  road  did 
exist  before  the  manor  of  Belsise^  it  must  have  been 
carried  over  the  waste  of  the  manor  of  Hampstead. 

Abbott  Ld.  C.  J.  in  the  course  of  summing  up 
to  the  jury  observed. — ^The  question  is  whether 
the  small  piece  of  land  in  dispute  is  the  soil  and 
freehold  of  the  Dean  and  Chapter  of  Westminster. 
The  adjoining  land  is  beyond  all  doubt  the  pro- 
perty of  the  Dean  and  Chapter— In  some  of  the 
more  ancient  books  of  law,  2l  difference  of  opinion 
appears  to  have  existed  as  to  the  right  to  the  waste 
lands  adjoining  to  public  highways ;  but  as  far  as 
my  own  experience  goes,  and  I  have  heard  the 
opinions  of  many  learned  judges  upon  the  subject, 
it  has  uniformly  been  laid  down,  that  land  under 
such  circumstances  is  presumed  in  the  first  in- 
stance to  belong  to  the  owner  of  the  adjoining 

1 6  land 
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land  and  not  to  the  lord  of  the  manor,  but  a  pre-       1819. 
sumption  prevails  only  so  long   as  proof  to  the       Steel 
contrary  is  wanting,  and  the  question  is  whether  v. 

the  plaintiff  has  in  the  present  instance  rebutted    ^  j^q^^^ 
this  presumption  to  your  satisfaction.     In  remote 
and  ancient  times,  when  roads  were  frequently  made 
through   uninclosed  lands,    and   when   the  same 
labour  and  expence  was  not  employed  upon  roads^ 
and   they  were  not  formed  with  that  exactness 
•which  the  exigencies  of  society  now   require,  it 
was  part  of  the  law,  that  the  public,  where  the 
road  was  out  of  repair,  might  pass  along  the  land 
by  the  side  of  the  road.     This  right  on  the  part 
of'  the  public  was  attended  with  this  consequence, 
that  although  the  parishioners  were  bound  to  the 
repsdr  of  the  road,  yet,  if  an  owner  excluded  the 
public  from  using  the  adjoining  land,  he  cast  up- 
on himself  the  onus  of  repairing  the  road.     If  the 
same  person  was  the  owner  of  the  land  on  both 
sides,  and  inclosed  both  sides,  he  was  bound  to 
repair  the  whole  of  the  road  ;   if  he  inclosed  on 
one  side  only,  the  other  being  left  open,  he  was 
bound  to  repair  to  the  middle  of  the  road,  and 
where  there  was  an  ancient  inclosure  on  one  side, 
and  the  owner  of  lands  inclosed  on  the  other,  he 
was  bound  to  repair  the  whole.     Hence  it  follow- 
ed as  a  natural  consequence,  that  when  a  person 
inclosed  his  land  from  the  road,  he  did  not  make 
his  fence  close  to  the  j*oad,  but  left  an  open  space 
at  the  side  of  the  road  to  be  used  by  the  public 
when  occasion  required.     This  appears  to  be  the 
most  natural  and  satisfactory  mode  of  explaining 

the 
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1819.  the  frequency  of  wastes  left  at  the  sides  of  roads: 
the  object  was  to  leave  a  sufficiency  of  land  for 
passage  by  the  side  of  a  road,  when  it  was  out  of 

md'otbm  ^P^''»  ^^  '^^  general  presumption  of  law,  but  this 
presumption  is  capable  of  being  rebutted,  and  ber^ 
the  plaintiff^  undertakes  to  rebut  it  i  he  says  that 
Lady  Wilson  is  lady  of  the  manor  of  Hampstead, 
and  that,  she,  as  lady  of  the  manor,  is  empowered 
by  immemorial  custom  within  the  manor,  to  grant 
out  waste  lands  with  the  consent  of  the  copyhold- 
ers of  the  manon  This  cannot  be  done  without 
a  special  immemorial  custom  to  warrant  it,  since 
a  copyhold  tenure  cannot  have  been  created  with- 
in time  of  memory. '  His  lordship  then  commented 
on  the  evidence  supplied  by  the  different  grants  oi 
waste  under  the  manor  of  Hampstead^  d;>serving 
that,  out  of  the  ten  grants  which  bad  been  proved, 
some  of  which  were  of  pieces  of  land  betweeo 
the  road  and  copyhold  land,  and  others  (thr^e  in 
number)*  of  parcels  of  land  between  the  road 
and  freehold  lands,  the  latter  were  the  only  ones 
which  were  material  for  consideration^  since,  as 
to  the  wastes  between  the  road  and  the  copyhold 
lands  of  the  manor  of'  Hampstead^  no  doubt  could 
arise  as  to  the  right,  and  it  was  only  in  respect  of 
the  parcels  between  the  road  and  the  freeliold 
lands  that  the  presumption  applied.  His  lord- 
ship then  added  »^  This  is  the  evidence  adduced 
by  the  plaintifl^  in  order  to  shew  that  the  usual 
presumption  ought  not  to  prevail  in  this  case. 
The  defendant,  in  answer  to  this  case  asserts, 

1.  That 
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1.  That  the  presumption  is  in  his  favour,  which  1S19. 
arises  from  the  contiguity  of  the  waste  to  the  Steel 
freehold  estate,  and  v. 

PmiOKETT 

andOthtrii. 

2.  That  Belsise  is  a  manor,  and  tiiat  the  hcus  in 
fuo  is  parcel  of  that  manor. 

After  commenting  on  all  the  evidence  which  had 
been  adduced  on  both  sides ;  his  lordship  observed 
strongly  upon  the  evidence  of  thirteen  inclosures 
having  been  made  of  parts  of  the  waste  adjoining  to 
the  Belsise  estate,  without  any  permission  given  by 
the  lady  of  the  manor.  It  was  true,  that  in  some 
instances  interruptions  by  her  had  been  proved,  but 
the  occupiers  had  afterwards  replaced  the  fences, 
and  no  action  had  been  brought ;  if  the  lady  of  the 
manor  had  intended  to  resist  what  she  considered 
to  be  encroachments  on  her  rights,  she  should 
have  brought  an  action.  It  had  been  contended, 
that  the  lady  of  the  manor  had  a  general  title  to 
all  the  wastes  within  the  manor,  but  she  had  not 
in  any  ope  of  these  instances  of  inclosure  asserted 
her  general  right,  and  it  was  for  her  to  do  so 
rather  than  for  individuals,  whose  interest  was  so 
minute.  The  evidence  to  prove  tliat  Belsise  was 
a  manor  was  but  slight:  it  had  been  called  a 
manor  in  some  of  the  grants  which  had  been 
read,  but  so  also  had  Cowhouses  and  Hobfbrth, 
although  the  two  latter  never  had  been  manors. 
If  Belsise  had  been  a  manor,  at  some  time  courts 
must .  have  been  held  for  that  manor,  but  there 
was  no  evidence  that  any  court  had  ever  been 
held ;  and   therefore  it  was  not  improbable,  that 

the 
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1819>        the  term  manor  had  not  been  applied  to  Bebise 

Steel      ^°  those  documents  in  its  proper  and  legal  sense. 

v>  In  the  grant  of  Hen.  8.  it  had  been  specially  re- 

and'o"era.   served  under  the  description  of  a  messuage  only, 

and  not  of  a  manor.  If,  however,  the  jury  should 
be  of  opinion  upon  this  evidence,  that  Belme  was 
a  manor,  they  were  to  find  for  the  defendant,  but 
if  they  were  of  opinion  that  Belsise  was  not  a 
manor,  the  material  question  for  their  consider* 
ation  would  be,  whether  the  plaintiff  had  given 
such  evidence,  as  in  their  minds  rebutted  the 
usual  presumption  of  law,  that  the  waste  belonged 
to  the  owner  of  the  adjoining  freehold. 

Verdict  for  the  defendants. 

Scarlett  J  Gumey^  Taddy   Seijt.  and  Corny n  for 
the  plaintiff. 

Casherdy    Taunton^  and    Marriott  for  the  dcr 
fendants. 


^*^*^-  Rex  r.  Brooke. 

A  witness  hav-  npHIS  was  an  indictment  for  perjury. 

ing  been  called    X 
into  the  box 

amd  swom  in        Xhc  attorney  for  the  prosecution  was  called  and 

sworn,  and  produced  a  copy  of  a  declaration  in  an 


the  course  of 


a  prosecution 
for  a  misde- 
meanor, produces  a  document,  but  is  not  examined.    The  defendant  is   entitled  to 
erois-examioe.  ^^  .       ^ 

action 
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action  brought  by  the  defendant  against  the  pro-       1619. 
secutor,  but   he  was  not  asked  any  question  on 
the  part  of  the  prosecution. 

Scarklt^  for  the  defendant,  insisted  upon  his  right 
to  cross  examine  him  as  a  witness  called  for  the 
plaintiff;  and  this  being  objected  to  on  the  part 
of  the  prosecution, 

Abbott  Ld.  C.  J.  was  of  opinion,  that  in  strict- 
ness the  defendant  was  entitled  to  cross  examine, 
and  he  was  cross  examined  accordingly. 

The  defendant  was  afterwards  acquitted  upon 
the  merits  of  his  case. 

Denman  for  the  prosecution. 
Scarlett  for  the  defendant 


Doe  on  the  Demise  of  Robinson  v.  Barton.  Feb.  «6. 

TTHIS  was  an  ejectment  brought  to  recover  some  in  order  to 
premises  situate  in  the  parish  of  Mcny-le-bone.  ^^j^^^ 

Debton' Court 
for  the  difchar^  of  a  dd>tor»  it  is  not  sufficient  to  produce  and  prove  the  order  to  the 
marshall  for  the  dischai;ge  of  the  debtor,  reciting  the  jodgmelU.  Hw  original  cotrjr  €i 
the  judgiaent  by  the  Court  ought  to  be  producid. 

VOL.  II.  K  K  The 
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1819.  The  premises  in  question  had  been  let  on  a  lease 

D  Ecmdem   ^^^  y^ars,  by  Mr.  Alderman  TVoody  the  owner,  to 
ofRoBiNsoN  one  StodharU  who  had  been  discharged  under  an 
^*  insolvent  debtors'  act,  and  the  lessor  of  the  plaintiflF 

claimed  by  virtue  of  an  assignment  from  Jeyes^  the 
provisional  assignee,  under  the  act.  In  order  to 
prove  their  title,  the  execution  of  an  assignment 
by  Stodhart,  the  insolvent,  to  Jeyes^  the  provisional 
assignee,  was  proved ;  but  this,  as  it  was  unstamped, 
could  not  operate  as  an  assignment  otherwise  than 
by  virtue  of  the  act;  the  plaintiff  was  therefore  under 
the  necessity  of  proceeding  further  to  prove,  that 
the  Court  of  Insolvent  Debtors  had  adjudged  that 
Slodhartv^Bs  entitled  to  his  discharge  under  the 
act.  In  order  to  prove  this,  a  clerk  in  the  Insol' 
vent  Debtors*  Court  was  called  as  a  witness,  who 
produced  a  document  which  he  said  was  under  the 
seal  of  the  Court,  which  recited,  that  the  Court  had 
adjudged,  that  the  debtors  should  be  discharged, 
and  purported  to  be  an  order  to  the  marshal 
for  his  discharge  from  custody.  It  appeared  also, 
that  a  book  was  kept  by  the  Court,  and  that  upon 
any  adjudication  that  a  party  should  be  discharged, 
the  word  discharged  was  written  in  the  book 
imder  his  name. 

Abbott  Ld.  C.  J.  was  of  opinion,  that  this  evi- 
dence was  insufficient  to  prove  the  judgment  of 
the  Court.  If  it  had  appeared  in  evidence  that  it 
was  not  the  practice  to  make  any  entry  of  the 
judgment,  parol  evidence  might  have  been  ghren 
of  it ;  but  it  appeared  that  the  judgment  wars  enter- 
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^din  abook,  and  that  book  would  have  been  evidence       ]^^^\. 
if  there  had  been  no  other.     A  similar  difficulty  Doe  on  den. 
had  occurred  in  a  recent  case.     There  were  two  of  Robihsok 
acts,  by  one  of  which  it  was   directed  that  the     BAaioir. 
names  of  the  creditors  should  be  inserted  in  the 
order  of  discharge.     By  the  second  it  was  provided, 
that  the  names  of  the  creditors  need  not  be  named 
in  the  adjudication,   but  that  the  schedule  might 
be  referred  to,  which  contained  them.    The  present 
document  was  insufficient  to  prove  the  order  of 
discharge,  since  it  merely  recited  that  the  Court  had 
so  adjudged;  it  was  nothing  more  than  a  copy  of  the 
order  addressed  to  the  marshal  for  the  purpose  of 
the  prisoner's  discharge,   and   the  original  order 
could  no  more  be  proved  by  means  of  such   a 
document  than  a  judgment  could  be  proved  by  a 
writ  in  which  it  was  recited. 

Plaintiff  nonsuitdd. 

Scarlett  and  Halt  for  the  plaintiff'. 
Gumey  for  the  defendant. 


Penniford  v.  Hamilton. 
THIS  was  an  action  for  work  and  labour  upon  a  in  an  action 

^     bricklayer's  bill.  for  work  and 

•^  labour,  a  pro- 

posal on  the  part  of  the  defendant,  which  was  not  finally  acceded  to>  containing  an 
estimate  of  the  amount  of  the  work,  may  be  read  in  evidence  by  the  defendant,  although 
it  be  not  stamped. 

K  K  2  A  pro- 
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1819.  A  proposal  on  the  part  of  the  defendant  to  him 

PsNNiFORD  pui^porting  to  be  an  estimate  of  the  expence  of 

V.         building  the  wall  was  tendered  in  evidence.     It 

Hamilton,  ^^s  entitled,  "An  estimate  for  building  the  garden. 

wall/'  &c.  and  it  stated  the  dimensions  of  the  walU 

and  specified  that  such  doors  were  to  be  made  as 

might  be  required,  the  whole  to  be  done  by  the 

plaintiff^  finding  labour  and  scafiblding  only,  for 

19SL    This  estimate  had  not  been  finally  agreed 

upon,  but  was  ofiered  in  reduction  of  the  plaintiffs 

demand,  and  to  prove  that,  according  to  his  own 

estimate,  he  was  not  entitled  to  so  much  as  he 

claimed. 

Scarlettf  on  the  part  of  the  plaintiff,  objected  that 
this  document  could  not  be  received  in  evidence 
without  a  stamp,  and  that  it  was  not  within  the 
exception  in  the  act 

Abbott  Ld«  C.  J.  was  of  opim*on,  that  being  a 
mere  proposal  and  estimate,  no  stamp  was  requisite^ 
and  the  document  was  read. 

Scarlett  and  Conn/n  for  the  plaintiff. 
Marryatt  and  Resden  for  the  defendant. 
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4/ier  Hilary  Term, 
59  George  III. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


Doe  on  the  Demise  of  the  Drapers'  Company  v. 

Wilson. 

^HIS  was  an  action  of  ejectment  brought  on  a  Afterthepiain. 
demise  by  the  Drapers'  Company.  ^*  "^iST*' 

prored  his 

It  was  admitted  on  the  part  of  the  defendant,  S!  !^2!L 
that  the  plaintiff  was  entitled  to  recover  the  ground  wiu  doc  try  the 
floor,  and  also  the  first  and  second  floors  of  the  q«c^nof  *« 

•  /•t»ii»  precise  extent 

house,   m  respect  of  which  the  ejectment  was  of  the  plain- 
brought  ;   but  it  was  contended  that  he  was  not  ^*  <^"  *• 
entitled  to  the  upper  part  of  the  house,  and  evi-  ticuiar  mLST" 
dence  was  offered  in  proof  of  this ;  but  and  bounds. 

Abbott  Ld.  C.  J.  said,  that  in  an  action  of  eject- 
ment, wl^ere  it  was  admitted  that  the  plaintiff  was 
entitled  to  recover  a  part  of  that  which  he 
claimed,  a  question  of  boundary  could  not  be  tried. 
The  generality  of  the  description  of  the  premises 
in  an  action  of  ejectment,  precluded  an  inquiry 

KK  S  as 
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Do£  dem. 

Drapers* 

Company 

v* 
Wilson. 
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as  to  the  precise  quantity  which  the  party  was  en- 
titled  to  recover.  If  he  took  too  much  on  the  exe- 
cution of  the  writ  of  possession,  the  defendant  might 
bring  an  action  of  trespass,  in  which  the  premises 
might  be  set  out  by  metes  and  bounds  ;  the  action 
of  ejectment  decided  nothing  as  to  the  quan" 
turn,  (a) 

Verdict  for  the  plaintifil 

Marry att  and  Tmdall  for  the  plaintiff, 
Gumey  and  Chitty  for  the  defendant. 


{a)  It  is  at  the  peril  of  the  plain- 
tiff to  take  out  execution  for  that 
only  to  which  he  is  entitled,  and  he 
must  point  out  to  the  sheriff  the 
premises  of  which  he  is  to  deliver 
the  po8tetsion  ;  see  i  Burr.  366. 
639.     And  if  he  takes  possession 


of  more  than  he  is  entitled  to,  t^ 
Court  will,  in  tome  instances,  intir- 
fere  in  a  summary  way  to  set  the 
matter  right,  z  Burr.  639.  Saul 
V.  Dawsout  3  Wils*  49.  Running- 
ton  OB  Eject*  43ft» 


Ellis  and  Another  v.  Watson  and  two  Others* 


Ancntryby^.  ttHIS  was  an  action  of  assumpsit  against  Wat^ 

OffiM  rf^re-        ^^^»  -Efe^>   and    WorthingtoHj   and  the   only 
misesforthe     qucstion  was,  whether  Wortlungton^  at  the  time 

keeping  of  beer 

for  home  consumption  and  exportation*  in  the  name  of  himself,  B.  amd  C,  is  conclusive 

against  w€.  as  £u:  as  regards  the  Crown*  but  is  not  conclusive  with  respect  to  other 

parties. 

when 
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when  the  cause  of  action  accrued,  was  a  co-part- 
ner with  the  other  defendants. 

In  order  to  establish  the  co-partnership  of  Wo?'- 
thingtonj  the  plaintiffs  proved  that  Worthington 
had  entered  the  cellar  in  which  the  business  had 
been  carried  on  at  the  Custom-house,  in  the  Joint 
names  of  himself,  Watson^  and  Elgie,  as  premises 
for  the  keeping  of  beer  for  home  consumption 
and  for  exportation ;  and  that  he  had  afterwards 
also  caused  a  withdraw  to  be  entered  in  their  joint 
names.  On  the  part  of  Worthiiigtony  evidence 
Was  offered  to  shew  that  he  was  not  in  fact  a  co- 
partner with  the  other  defendartts,  but  that  he 
had  been  employed  by  them  merely  as  a  cellar- 
man,  at  weekly  wages. 
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Ellis  and 
iknother 

Watsok 
and  two 
Other^. 


On  the  part  of  the  plaintiffs,  it  wj^s  contended, 
that  Worthington  was  concluded,  by  the  entries 
which  he  himself  had  made. 

Abbott  Ld.  C.  J.  was  of  opinion,  that  the  de- 
fendant Wortlungton  was  not  in  his  present  de- 
fence  concluded  by  the  entries  in  question.  With 
respect  to  the  Crown,  he  would  certainly  have 
been  bound  by  the  representation  which  he  had 
made,  but  with  regard  to  other  parties,  although 
the  evidence  was  admissible,  it  was  not  con- 
clusive. 

Verdict  for  the  defendants. 


K  K     j» 
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Ellis  and 
Anoth«r 

r- 

Watson 

and  two 

Othenw 


Scarlett  and  Hutchinsan  for  the  plaintift* 
Campbell  for  the  defendant  Worthington. 


A|  to  the  effect  of  a  man's  acts  or  represent^ 
atioiis  by  way  of  admission  against  himself.  See 
Watsmi  V.  Threlkeld,  2  Esp.  367.  Robinson  v. 
Nahon,  1  Camp.  ^4t5.  Meredith  v.  Hodges,  2  J^7'.  P. 
453.  Morris  v.  Miller,  Burr.  2057.  ikfoce  v. 
Cadell,  Cowp.  232.  Edwards  v.  Brydges  and 
another,  ^upro,  232.  Chorley  v.  Bokott,  4  T.  jR. 
317.  Lipscomp  v.  Holmes,  2  Ct79np.  441.  -A^fl^i 
y.  Turner,  2  £5^.  11 7. 


HuFE  c;.  FheIpst* 


One  w&a  pr<^ 
lessestocure 
difonlerswith- 
isa  specific 
time  by  means 
of  sovereign 
medicines^  and 
induces  an- 
other to  em- 
|>loyHmby 
£dseandfnu- 
dulent  profc 
sions  of  his 
skil]>  cannot 
reoorer  for 
medicines  or 
attendance. 


^HIS  was  an  action  oi*  assumpsit  brought  to  re* 
cover  for  medicines  supplied  by  the  plaintiff 
to  the  defendant's   wife,  and  for  his  attendance 
upon  her  for  the  purpose  of  curing  a  cancer. 

The  plaintiff  who  was  a  native  of  Germanjf,  and 
bad  advertised  himself  as  famous  for  the  cure  of 
cancers  without  cutting,  had  been  called  in  to  at- 
tend the  defendant's  wife  in  the  beginning  of 
April  1818,  and  undertook  to  remove  a  cancer 
in  her  breast,  with  which  she  was  afflicted,  without 
cutting. 

In 


AFTER  HILARY  TERM,  59  GEORGE  111. 


461 


In  the  beginning  of  May,  the  plaintiff  brought 
in  a  bill  to  the  amount  of  12/,  for  medicines  only, 
which  was  paid  to  him,  but  Mrs,  Phelps  having  at 
that  time  derived  no  benefit  whatsoever  from  the 
lotions  and  internal  medicines  which  had  been 
applied,  the  defendant  was  particularly  questioned 
as  to  the  probability  of  a  cure  by  such  means,  and 
as  to  his  success  with  other  patients  who  had  been 
afflicted  with  similar  complaints,  when  the  plaintiff 
assured  the  defendant,  that  the  cure  was  then  con- 
siderably advanced,  that  a  very  material  alteration 
for  the  better  had  then  taken  place,  and  that  he 
should  be  able  to  effect  a  complete  cure  within  a 
very  short  time,  without  cutting,  and,  in  proof  of 
his  skill,  he  referred  to  two  patients  who  were 
still  under  his  care,  but  in  a  very  advanced  state 
of  recovery.     Notwithstanding  these  assurances, 
Mrs.  Phelp^s  cancer  daily  grew  worse,  till  at  last 
she  had  recourse  to  surreal  aid,  and,  after  under- 
going a  most  painful  operation,  which  delay  had 
rendered  more  painful  and  more  dangerous  Uian  it 
would  have  been,  had  it  been  performed  at  an 
earlier  stage  of  the  complaint,  she  recovered.     It 
turned  out  upon  inquiry,  that  both  the  patients 
whom  the  defendant  had  represented  to  be  so 
rapidly  advancing  in  their  recovery,   had  daily 
grown  worse  whilst  they  were  under  the  plaintiff's 
hands,  and  had  since  died,  and  that  there  was  rea- 
son to  suppose  that  their  deaths  had  been  acceler- 
ated, in  consequence  of  the  plaintiff's  treatment. 
On  the  part  of  the  defendant,  it  was  contended 
that  the  plaintiff  could  not  recover, 

1.  In. 


I8ia 


Phelps. 
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1819.  1.    Inasmuch   he  had  not  been  examined  and 

HuPK       approved  of  as  is  required  by  the  statutes  3  H.8. 
V.         c.ll.  §1.    U&C15H.8.C.5.  %3.     34&35i7.8. 
c.  8.     &  55  Geo.  3.  c.  194.  {a) 

(But  Abbott  Ld.  C.  J.  having  intimated  his 
opinion,  that  the  question  arising  upon  these  star- 
tutes  was  too  doubtful  to  be  decided  at  Nisi  Prim,) 
it  was  contended, 

2.  That  the  plaintiff  was  not  entitled  to  recover, 
since  he  had,  in  fact,  rendered  no  beneficial  service 
to  the  defendant,  but,  on  the  contrary,  had  prac- 
tised a  gross  fraud  upon  him. 

Abbott  Ld.  C.  J.  in  summing  up  to  the  juiy, 
informed  them,  that  as  the  plaintifFhad  not  charged 
for  his  attendance  in  his  first  bill,  he  could  not 
insist  upon  being  paid  for  it  afterwards.  Tliat 
as  to  the  charge  for  medicines,  the  question  for 
their  consideration  was,  whether  the  plaintiff  had 
not  induced  the  defendant  to  allow  him  to  go  on 
by  making  false  and  fraudulent  pretensions  of  his 
ability  to  effect  a  cure,  and  of  the  state  of  his 
other  patients.  In  the  case  of  a  regular  prac- 
titioner, who  had  used  due  care  and  diligence,  his 
claim  to  remuneration  did  not  depend  upon  the 
question  whether  he  had  effected  a  cure ;  he  would 
be  entitled  to  be  paid  for  his  services  although  he 


(a)  See  Gremare  v.  Le  Clerc  Bois.  Valon.>  %  Camp.  144. 

was 
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was  unsuccessful ;  but  that  the  case  of  a  man  who  ^  ^^i^- 
was  not  a  regular  practitioner,  but  who  professed 
to  be  able  to  effect  a  cure  by  means  of  sovereign 
medicines  within  a  specified  time,  was  widely  dif- 
ferent ;  such  a  plaintiff  stood  in  a  very  different 
situation  ;  and  the  question  was  whether  the  plain- 
tiS^  in  the  present  instance,  had  not  induced  the 
defendant  to  permit  him  to  proceed  by  means  of 
fraudulent  representations. 

Verdict  for  the  defendant. 

Gurnet/  and  Com/n  for  the  plaintiff. 
Scarlett  and  Starkie  for  the  defendant* 
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Rex  v.  Telicote. 

^  PHIS  was  an  indictment  against  the  prisoner  for  After  the  ex- 
stealing  a  heifer.  '    '^^tionof 
In  the  course  of  the  evidence  tor  the  prosecution,  fore  a  magis- 
the  prosecutor  offered  the  confession  of  the  prisoner  ^'«  ^v^  » 
before  two  magistrates  ;  taken  under  the  statutes  fd^hae  been 
of  Philip  &  Maru.  ^^  <»<jwn  b^ 

-^  the  magi* 

atrate's  clerks 
it  u  read  over  to  him,  and  he  is  told  that  he  may  sign  it  or  not^  as  he  chooaet ;  haviDg 
declined  to  sign  it,  thie  examination  cannot  be  read  in  evidence. 

The 


Mi  CASES  AT  NISI  PRIUS, 

1819^  ^  The  clerk  of  the  magistrate  stated^  that  he  took 
down  the  examination  from  the  mouth  of  the  pri- 
soner, and  that  it  was  afterwards  read  over  to  him, 
and  he  was  told  that  he  might  sign  it  or  not  as  he 
chose,  and  that  he  declined  to  sign  it. 

Sinclairt  for  the  prisoner,  objected  to  tlie  reading 
of  the  examination  under  these  circumstances,  on 
the  ground  that  it  was  not  a  complete  examination, 
under  the  statutes  of  Philip  &  Mary. 

RainCf  for  the  prosecution,  contended  that  the 
examination  might  be  read,  the  statutes  of  Philip 
and  Mary  did  not  prescribe  any  particular  form 
of  examination,  nor  require  that  it  should  be 
signed  by  the  prisoner  ;  and  in  Lamb^B  (^)  case  it 
had  been  held,  that  the  examination  was  evidence 
although  the  prisoner  had  refused  to  sign  it ;  but 

Wood  B.  was  of  opinion,  that  the  document 
could  not  be  read :  in  Lamhe*^  case  the  prisoner, 
when  the  examination  was  read  over  to  him,  said 
that  it  was  true ;  and  here  if  the  prisoner  had  said 
so,  the  case  might  have  been  different. 

The  evidence  was  accordingly  rejected. 

Raine  and  Parke  for  the  prosecution. 
Sinclair  for  the  prisoner. 


(«)  Leach,  C.  C.  L.  615.    3d  edition* 
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CARLISLE  ASSIZES.  1819. 


Rex  v.  Robinsok. 

^HE  prisoner  was  indicted  for  stealing  from  the  The 

possession  of  one  Matthew  Dobson,  he  the  said  ^JiemSi*^ 
M*  D.  being  a  person  employed  to  convey  letters  rider,  after  he 
sent  by  the  post  of  Great  Britain,  to  wit,  by  the  J^^^j^, 
pott  from  Wetherbyto  and  from  Harrowgate  and  fbratemponrf 
Knaresborougfh  four  bags  of  letters  sent  by  the  p«;t»*^^^^ 

imnuweSf  were 

post,  &c.  against  the  form  of  the  statute,  &c.  stolen  during 

The  second  count  charged  the  prisoner  with  Wiab«w«fthe 

cite  IS  within 

stealing  one  mail  qfletters,  &c.  the  n^iaO.  j. 

c.  143.  bj. 

It  appeared  on  the  evidence,  that  the  person 
mentioned  in  the  indictment  {Mattheoo  Dobson) 
was  the  mail  rider  from  Wetherby,  Harrondgate, 
and  Knaresboroughf  and  that  on  the  morning  of 
January  30.  he  had  fixed  the  mail  portmanteau  on 
the  saddle  of  his  horse,  containing  the  four  bags 
of  letters,  and  slung  the  bridle  of  his  horse  on  a 
staple  at  the  stable  door  of  the  post-office,  about 
thirty  yards  from  the  door  of  the  house ;  he  then 
went  into  the  house  to  put  on  his  great  coat,  and 
staid  two  minutes }  in  the  interval  the  robbery 
took  place. 

On  the  part  of  the  prisoner  it  was  contended, 

that 
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1819.       that  the  offence  did  not  come  within  the  meaning 
of  the  Stat.  52  Geo.  3.  c.  143.  §  3.   the  words  of 
which  are,  "  If  any  person  shall,  after  the  passing 
"  of  this  act,  steal  and  take  from  any  carriage,  or 
*'  from  the  possession  of  any  person  employed  to 
"  convey  letters  sent  by  the  post  of  Great  Britain  ; 
"  or  from  or  out  of  any  post-office,  or  house  or 
place  for  the  receipt  or  delivery  of  letters,  or 
packets,  or  bags,  or  mails  of  letters,  sent,  or  to 
be  sent,  by  such  post,"  &c.  since  this  was  not 
a  stealing  from  the  possession  of  Matthew  Dobson. 
,  That  by  possession,  as  the  word  w^  used  in  this 
statute,  was  meaBt  actual  possession.     The  first 
part  of  the  clause  vin  question  related  to  a  taking 
from  a  carriage ;  but  in  order  to  bring  an  offender 
within  those  words,  there  must  be  a  taking  actually 
from  the  carriage,  if  the  taking  was  from  the  road 
by  the  side  of  the  carriage,  it  would  not  be  suffi- 
cient i  and  therefore^  by  aodlogy^  the  taking  from 
the  possession,  must  mean  the  actual  possesion. 
If  it  were  sufficient  to  be  within  thirty  yards, 
why  would  not  SOO  oi-  3000  yards  suffice^     If  it  be 
cnerely  sufficient,  that  tlie  person  entrusted  has  the 
animus  revertendif  where  would  be  the  limit  ?     If 
he  staid  forty  minutes  in  a  house  to  dine,  would 
that  be  sufficient  ?    Penal  statutes,  and  especially 
statutes  so  penal  as   this,  have  always  been  con- 
struedstrictly.  The  stealing  a  purse  from  under  the 
pillow  of  the  owner  had  been  held  not  to  be  within 
the  statute  of  Anne^  against  stealing  in  a  dwelling- 
house,  because  it  was  undei*  the  protection  of  the 

person 
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person  and  not  of  the  house,  (a)  A  similar  dis- 
tinction was  applicable  in  this  case,  the  robbery 
was  not  from  the  person  ;  the  mail  might  rather  be 
considered  as  under  the  protection  of  the  house, 
or  of  the  postmaster.  The  stealing  must  be  from 
the  presence  of  the  person  employed,  it  could  not 
be  said  to  be  from  his  possession  when  he  was  not 
present,  as  if  he  went  to  the  ale-house  to  drink,  or 
a  mile  upon  business. 


1819. 


Toppingj  Raijie^  and  Ederij  for  the  crown,  admit- 
ted that  it  might  be  so,  as  had  been  contended, 
with  respect  to  stealing  from  a  carriage ;  but  that, 
in  the  present  instance,  the  mail  was  to  be  con- 
sidered as  in  the  possession  of  Dobson;  the  post- 
master had  parted  with  the  possession,  and  they 


(a)  I  have  been  informedy  that 
It  was  once  held  by  Cbambre  J.  at 
the  Lancaster  assizet  that  the 
stealing  money  from  the  breeches 
of  tbe  prosecutor,  in  a  dwelling- 
house,  from  under  hie  pillow  whilst 
he  was  asleep,  was  not  a  capital 
offence ;  as  stealing  to  the  amount 
of  40s.  in  a  dwelling-house,  witliin 
the  statute  of  Ann*  This  case 
seems,  however,  to  be  very  distin- 
guishable from  those  where  the 
property  was  under  the  special  per- 
sonal protection  of  the  owner,  and 
not  of  the  house,  as  in'  CamphelVz 
case,  %  Leach,  641*  3  £•  P*  C.  644* 
where  the  prisoner  obtained  pos- 
session of  a  Bank  note,  in  the 
dwelling-house  of  the  owner,  un* 
der  pretence  that  he  would  get  it 
changed,  and   as   in  the  cases  of 


O^uen  and  of  Castledincy  East's 
P.C.  645*9  in  which  the  parties 
were  decoyed  into  houses,  where 
they  were  tricked  out  of  their  pro- 
perty by  false  pretences.  In  those 
cases  the  property  was  under  the 
special  protection  of  the  owner, 
and  derived  no  additional  protection 
from  the  dwelling4iou8e«  Bat  in 
the  case  of  stealing  a  purse  firom 
under  the  pillow  of  a  sleeping  per- 
son, if  it  were  to  be  admitted,  that 
the  property  can  with  pn^riety  be 
said  to  be  under  the  protection  of  a 
person  asleep,  it  is  diflScult  to  say 
that  it  is  not  also  under  the  protec- 
tion of  the  dwelling-house.  Qu. 
Whether  both  the  sleeping  owner 
and  hb  property  are  not  to  be 
considered  as  under  the  protection 
of  the  dwelling-house. 

assimilated 
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1819.       assimilated  the  case   to  that  of  a   bailee    or  a 
waggoner. 

JVilUams  in  reply.  The  case  of  the  waggoner 
depends  upon  his  liability  over  to  the  owner ;  that 
is  a  case  of  proprietorship,  and,  according  to  that 
argumentf  there  would  be  no  limit  in  respect  of 
distance  ;  the  proper  limit  is  that  of  personal  pre- 
sence ;  according  to  the  argumentf  the  mail  would 
be  equally  in  the  possession  of  the  postmaster. 

Wood  B.  I  am  of  opinion,  that  there  is  no 
solid  ground  of  objection ;  the  charge  is,  that  the 
prisoner  stole  the  bags  from  the  possession  of 
Matthew  Dobson.  The  facts  are,  that  the  mail 
rider  had  actually  taken  possession  of  the  bi^ 
and  had  strapped  them  upon  the  horse,  he  then 
went  into  the  house.  The  act  seems  to  have  made 
it  unnecessary  to  steal  from  the  person,  it  does  not 
say  from  the  person  but  from  the  possession,  and 
is  therefore  more  general.  The  person  employed 
had  possession  in  the  first  instance,  had  he  then 
abandoned  that  possession  ?  if  the  bags  were  not 
in  his  possession  when  they  were  stolen*  in  whose 
possession  were  they?  It  might  as  well  be  con- 
tended, that  if  he  got  off  his  horse  on  the  road  for 
any  occasional  purpose,  and  the  bags  were  then 
to  be  stolen,  the  stealing  of  them  would  not  be 
within  the  act.  The  cases  of  stealing  in  a  dwell- 
ing house,  and  of  stealing  privately  from  the  per- 
son, are  very  distinguishable.     I  have  no  doubt 

that 
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that  he  had  the  possession,  and  therefore  the  ob«       ^19. 
jectipn  is  overruled.  ^j^^ 

The  prisoner  was  convicted*         v. 

Tklicotx. 

Topping,  Raine^  and  Edeth  for  the  crown. 

4 

WiUiams  for  the  prisoner^ 


.T- 
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Rex  v.  Ferguson  and  Edge. 

I^HIS  was  an  indictment  a&^ainst  the  defendants  Form  of  an  in- 
lor  a  conspn*acy.  tuviuwuu 

^         "^  against  work- 

men for  a  con- 

The  first  count  alleged,  that  the  defendants,  with  »P^^  *?»^ 

their  employ* 

divers  other  evil-disposed  persons,  to  the  jurors  eri. 
unknown,  on  the  S9th  day  of  Septembery  and  on 
divers  other  days  and  times  next  following,  in  the 
58th  year  of  the  reign,  &c.  at  Manchester  in  the 
county  of  Lancaster,  being  journeymen  and  work- 
men in  the  trade,  mystery,  and  manual  occupation 
of  engravers,  in  the  employment  of  Samuel  Da^ 
venport  and  Robert  Fayk,  did  conspire,  combine, 
confederate,  and  agree  together,  to  prevent,  hinder, 
and  deter  their  said  masters  and  employers  from 
retaining  and  taking  into  their  employment  any 
person  as  an  apprentice,  to  be  taught  and  in- 
voL.  11.  L  L  structed, 


»• 
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sb'ucted  iti  th(^  said  trade  and  dccupation,  to  the 
great  damage  of  their  said  masters  and  eitiplay^rdi 
t.         to  the  evil  ^xattiple  of  all  others,  in  the  like  case 
d  E^^^*    offending,  and  against  the  peace  of  our  said  lord 
the  king,  his  croWn  and  dignity. 

In  the  second  count,  it  was  alleged  that  the  de- 
fendants, together  with  other  eviUdispod^d  pei^sons, 
afterwards,  to  wit,  on,  &c.  at,  &c.  beingsuch  journey- 
men and  workmen  as  aforesaid,  in  the  employ- 
ment of  the  said  Samuel  Davenport  and  Robert 
Fayle^  maliciously  intending  to  hurt,  injure,  and 
impoverish  their  satd  employers,  atid  to  prevent 
them  from  retaining  any  other  journeymen  and 
workmen,  and  retaining  and  instructing  appren- 
tices in  the  said  occupation,  did  conspire,  combine, 
confederate,  and  agree  to  quit,  leave,  and  turn 
out  from  their  said  employment,  at  one  and  the 
same  time  together,  to  the  great  damage^  &c. 

In  a  third  count,  it  was  alleged,  that  the  defend- 
ants, together  with  the  said  other  eviUdisposed 
persons  afterwards  to  wit,  on,  &c.  at,  &c.  being,  such 
journeymen  and  workmen  as  aforesaid,  in  the  em- 
ployment of  the  said  Samuel  Davenport  and 
Robert  Fayle^  maliciously  intending  to  controul, 
injure,  terrify,  and  impoverish  their  said  employers, 
and  force  and  compel  them  to  dismiss  from  their 
said  employment  divers  persons  then  and  there 
retained  by  them,  as  journeymen,  workmen,  and 
apprentices  therein,  unlawfully  did  conspire,  com- 
bine, confederate,  and  agree,  to  quit,  leave,  and 
turn  out  from  their  said  employment,  until  the 
said  last  mentioned  journeymen,  workmen,  and 

apprentices 
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apprentices  should  bd  dismissed  by  their  said  mas*      I8l9. 
tert  and  employers,  to  the  great  damage^  &c.  j^^^ 

It  appeared,  that  upon  the  prosecutors  taking  v. 
into  their  employment  a  young  person  of  the  name  ^id  Edo*[ 
of  Green  as  an  apprentice,  the  defendants,  to- 
gether  with  a  number  of  journeymen,  declared  to 
the  prosecutors  that  they  would  not  stand  it,  and 
after  consultation  left  their  work,  and  that  Edge's 
agreement  was  given  up  to  him,  and  he  went 
away.  The  rest  of  the  workmen  were  conciliated 
fbr  the  time,  by  the  prosecutors  agreeing  to  re- 
linquish Green  the  apprentice.  Sometime  after- 
wards,  Ferguson  and  the  other  workmen  again 
turned  out,  upon  the  prosecutors  taking  into  their 
service  another  apprentice  of  the  name  of  Merone. 
At  the  time  of  these  turn-outs,  the  prosecutors 
had  in  their  employment  sixteen  journeymen  and 
eight  apprentices,  and  it  appeared  upon  the  cross- 
examination  of  one  of  the  prosecutors,  that  the 
objection  which  had  been  made  by  the  defendants 
and  their  associates,  did  not  apply  to  the  eight 
apprentices,  which  the  prosecutors  then  had  in 
their  employment,  but  that  they  objected  to  the 
prosecutors  taking  a  greater  number  of  appren« 
tices  than  half  the  number  of  journeymen. 

It  was  objected  on  behalf  of  the  defendants 
upon  this  evidence,  that  it  varied  from  the  indict- 
ment, which  alleged  generally  a  conspiracy  to  pre- 
vent the  masters  from  taking  into  their  employ- 
ment any  apprentices,  &c. ;  whereas  it  should  have 
been  alleged  according  to  the  fact,  to  be  a  con- 
spiracy, to  hinder  their  masters  from  taking  into 

h  h  2  their 
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1819|^       their  employment  any  more  apprentices,  or  a  num- 
Rex       ^^^  exceeding  half  the  number  of  journeymen ; 

V*         but, 
Fbrouson 

^  '        Wood  B.  was   of  opinion,    that    the   indict- 

ment was  sufficiently  supported  by  the  evidence, 
since  the  effect  was  to  prevent  the  masters  from 
taking  into  their  employment  any  person  as  an 
apprentice,  to  be  taught  and  instructed,  as  alleged 
in  the  indictment. 

The  defendants  were  both  found  guilty. 

Scarlettj  Cross  Serjt.  and  Starkie  for  the  pro- 
secution. 

WilUams  and  Holt  for  the  defendants. 


When  the  defendants  were  brought  before  the 
court  of  K.  B.  for  judgment  in  the  ensuing  term, 
the  objection  was  renewed,  but  the  Court  were  of 
opinion,  that  the  indictment  was  sufficiently  proved ; 
and  it  was  intimated,  that  the  evidence  applied  to 
the  third  count  as  well  as  the  first,  since  in  order  to 
support  the  third  count,  it  was  sufficient  to  prove, 
that  the  defendants  turned  out  from  their  employ- 
ment with  intent  to  compel  their  masters  to  dismiss 
any  one  apprentice. 

The  defendants  received  sentence  of  fine  and 
imprisonment. 


AFTER  HILARY  TERM,  59  GEORGE  lU. 


IN  THE  KING'S  BENCH. 
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Speight  t;.  Oliviera. 

HTHIS  was  an  action  on  the  case  brought  by  if ^  with  intent 
the  plaitft^*  to  recover  damages  for  the  se-  ^  ^^^  ?* 

*     m        m  J  servant  and 

auction  of  bis  daughter  and  servant  by  the  de-  daughter  of  B. 

fendant.  hires  her  a.  hi. 

servant,  and  by 

The  plaintiff  it  appeared  was  a  carpenter,  and  this  means  ob- 
his  daughter,  who  was  of  the  age  of  twenty-three,  ^  ?<»»««<« 
had  lived  as  a  servant  in  several  families.     After  b. nayt^^ 
she  had  left  her  last  place,  she  lived  in  her  father's  ^^^  ^^^ 

,  1  1  1        J   r  •  •       .      against  J.  for 

house  seven  weeks,  and  rendered  him  service  m  «uch  seduction, 
domestic  matters.  During  that  period,  she  insert- 
ed an  advertisement  in  one  of  the  public  papers, 
in  order  to  procure  for  herself  the  situation  of 
lady's  maid.  The  defendant,  who  it  appeared  was 
a  person  of  fortune,  in  consequence  of  this  adver- 
tisement applied  to  her,  informing  her,  that  his 
sister  was  in  want  of  a  maid,  and  that  he  wished  to 
engage  her  in  that  capacity  for  his  sister.  In  a 
day  or  two  he  called  again  and  informed  her,  that 

hh  3  his 
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181^       his  sister  was  about  to  travel  abroad,  and  that  she 
SntoHT     O'^^  daughter)  would  be  too  young  to  take  care  of 
V.  his  sister's  clothes.     He  afterwards  proposed  that 

Oliviera.  gj^g  should  take  care  of  an  empty  house  for  him  in 
GeorgC'Street,  ^t  ^s.  per  week  wagea»  which  she 
agreed  to  do,  and  went  accordingly.  The  defend- 
ant afterwards  proposed  to  advance  the  sum  of 
200/.  to  enable  her  to  procure  the  situation  of  an 
assistant  in  some  shop,  and  prevailed  upon  her  to 
leave  the  house  in  George-street  with  him,  in  order 
to  procure  such  a  situation  ;  instead,  however,  of 
doing  so,  he  carried  her  to  a  brothel,  where  he 
seduced  her,  and  she  afterwards  had  a  child  by  him. 
There  was  evidence  tending  to  shew,  that  the 
house  in  George-street^  had  heeq  kept  as  an  eippry 
house  for  such  purposes.  The  daqgllter  remained 
in  the  defendant's  bouse,  ^nd  receiy^  her  wages 
for  several  months. 

Gumey^  for  the  defendant,  objected  that  th^ 
plaintiff  was  not  entitled  to  recover.  The  action 
was  brought  by  the  plaintiff  to  recover  damages  for 
the  loss  of  his  daughter's  services ;  but  upon  the 
evidence  it  appeared,  that  the  daughter  was  in  the 
service  of  the  defendant  himself,  having  engaged  to 
take  care  of  his  house,  and  having  received  wages 
for  many  months. 

Abbott  Ld.  C.  J.     It  will  be  a  question  for  the 
consideration  of  the  jury  whether  the  daughter  was 
withdrawn  from  her  father's  house  by  the  defendant 
under  a  bona  ^de  contract  for  her  services,  in  tak- 
ing 
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iBg  care  of  the  defendant's  hou^e,  or  the  whole  v    ^^]^'  j 
was  a  pretence  and  contrivance  for  the  purpose  of    Sr^iour 
gaining  the  possession  of  her  person.     If  she  Wfis         ''• 
the  servant  of  the  defendant,  the  action  certainly   "**^^^ 
cannot  be  maintained ;  but  had  she  ceased  to  be 
the  servant  of  her   father?    Jf  the  jury  be  of 
opinion  that  the  defendant  practised  a  fraud  and 
contrivance  to  procure  her  tp  leave  her  father's 
house  without  any  real  intention  to  hire  her  as  a 
servant,  I  am  of  opinion  that  the  action  is  main- 
tainable. 

Gurnet/  then  pbjected,  that  the  form  of  action 
should  have  been  trespass  and  not  case ;  and  re* 
ferred  to  a  case  which  had  lately  b^en  decided  in 
the  Court  of  .Common  Pleas;  but 

Abbott  ,Ld«  C«  J.  said,  that  be  weuld  not  nonsuit 
upon  that  objection.  Afterwards,  in  summing  up 
to  the  jury,  his  lordship  said,  during  the  time  that 
she  was  in  her  father's  house  she  was  his  servant ; 
was  there  an  end  put  to  that  service  ?  It  is  alleged 
by  the  defendant,  that  there  was,  because  he 
himself  hired  her  for  the  purpose  of  keeping  his 
own  house  at  the  rate  of  7^-  p^  week  ;  but  if  he 
did  not  in  reality  hire  her  with  that  intention,  but 
with  the  wicked  view  of  seducing  her,  then  I  am 
of  opinion,  that  the  relation  of  master  and  servant 
was  never  contracted  between  them,  and  that  if 
you  believe  the  witnesses,  your  verdict  ought  to  be 
for  the  plaintiff. 

L  L  4  After 
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IB19>  After  his  lordship  had  commented  fully  upon  the 

Speight     ^*^*^  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff. 

Damages  200/.  (a) 


Olivixba. 


Scarlett  and  Holt  for  the  plaintiff. 
Gumey  and  Puller  for  the  defendant. 


{a)  Although  the  courts^  with  an 
iionourable  zealf  lend  every  legiti- 
mate aid  within  their  reach  to 
give  such  reparation  as  pecuniary 
damages  can  bestow  for  injuries  of 
this  nature ;  it  is  still  to  be  lamented 
that  instances  not  unfrequently  oc- 
cur»  where  such  injuries  ^11  remain 
without  redress.  The  claim  to 
damages  in  such  c^iesy  which  is 
founded  upon  prindplei  of  strictest 
justice!  the  enforcement  of  which 


is  absolutely  essential  to  curb  licen- 
tiousness and  preserve  the  morals 
of  society,  ought  not  to  depend 
upon  a  mere  fiction^  over  which 
the  courts  poetess  no  controL  It 
is  a  reproach  to  the  law  of  £ng- 
land»  that  the  right  to  damages 
should  not  be  .necessarily  conse- 
quent upon  the  injury.  — Surely  it 
is  worthy  th^attention  of  the  Legis- 
lature to  find  a  remedy  for  an  evil 
of  such  magnitude. 


1819. 

CASES 

ARGUED  AND  DECIDED 
AT 

NISI    PRIUS 

In  C.  p. 

After  Trinity  Term^ 
5.9  George  III. 


SITTINGS  AT  GUILDHALL. 


Cooper  v.  Dame  Turner,  Widow. 

TTHIS  was  an  action  of  assumpsit,  brought  by  the  Assumpsit  ind 
plaintiff,  a  coachmaker,  for  work  and  labour,  &c.  ^  ^  ^'^^ 
The  defendant  had  pleaded  the  general  issue,  by*^  the  defcnd- 
adly.  The  statute  of  limitations.  3dly.  A  set-off  anttothcphin- 
for  money  lent  by  her  to  the  plaintiff,  and  a  partner  cation,  tei^ng 
since  deceased.  4thly.  A  set-off  for  money  lent  ^  ^^-oS.  it 
to  the  plaintiff.     The  plaintiff  had  taken  issue  upon  ^^^  took 

these  pleas.  place  13  years 

Evidence  was  given  tending  to  shew,  that  the  ^*si^^ 
defendant  had  in  the  year  1806,  lent  to  the  plain-  limitations  is 

not  a  legal  bar 
to  the  action, 

the  jury   may  presume  from  length  of  time  and  other  circumstances,  that  the  debt  hM 

been  satisfied. 

tiff 
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1  WP«       tiff  and  his  three  partners,  the  sum  of  50/.    The 

Cooper     ^^'  ^*^"^  ^^  *'^®  account  upon  which  the  plaintiff 
V.    '     insisted  arose  in  1814. 

Turner* 

On  the  part  of  the  plaintiff,  it  was  insisted,  that 
although  the  plaintiff  had  not  explained  the  statute 
of  limitation  to  the  defendant's  plea  of  set-off,  yet 
that  the  jufy  ipight;  presume,  fron|  l«pse  of  time, 
that  the  debt  had  been  satisfied. 

Dallas  C.  J.  in  gumpiing  up  to  the  jury,  told 
them,  that  although  there  was  strong  evidence  to 
shew  that  the  sum  of  50/*  had  actually  been  ad- 
vanced in  the  year  1806,  by  the  defendant  to  the 
plaintiff  and  his  then  partner,  it  was  for  them  to 
consider  whether,  after  so  great  a  length  of  time, 
the  debt  had  not  been  satisfied ;  and  jthe  jury  found 
for  the  plaintiff  for  the  whole  of  his  demand. 

Vatcghan  Seijt.  and  Stavkie  for  the  plaintiff. 

Copley  Serjt  and  Hutchinson  for  the  defendant 
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After  Trinity  Termj 
5p  G£o^p£  III. 


FIRST  SITTINGS  AT  GUILDHALL. 


Aguttar  and  Another  v.  Moses. 

TTHIS  was  an  action  by  the  plaintiffs  as  the  payees.  An  introduc- 
against  the  defendant,  as  the  acceptor  of  a  bill  ^  ^^  de- 

of  exchange.  dantioiibytlie 

In  the  introductory  part  of  the   declaration,  P'^^^^jjaj 
which   was  by  original,   the  plaintifis    were   de-  of  exchange, 
scribed  as  the  executors  and  trustees  of  WilUam  "*  ^  **^ 

.  ^         against  the  ac- 

Nunn^  carrying  on  trade  under  the  name  and  firm  ccptor,  repro- 
of Nunn  and  Co.  The  declaration  then  alleged  «*°J|ng  ^^^^ 
the  drawing  the  bill  in  question,  by  Philipson^  on  cutonand 
the  defendant  Moses,  whereby  he  requested  him  trustees  of  a 
to  pay  to  the  plaintiffs,  by  the  name  and  addition  ^d^mo^ror- 
of  WilUam  Nunn  and  Co.  or  order,  the  sum  of  piusage,  and 
156/.  155.  six  months  after  the  date.  pJI^the^aT 

It  was  proved,  that  the  plaintifis,  Mr.  Aguttar  being  in  feet 
and  Mr.  Bovil,  did  carry  on  the  trade  of  the  late  ^^j^  ^^^ 
Mr.  Nunn,  under  the  style  and  firm  of  William  name  of  a  firm 
Nunn  and  Co.,  and  the  acceptance  of  the  bill  was  "^^^ 
proved. 

It 
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1819.  It  was  objected,  on  the  part  of  the  defendant, 

Aguttak    *^**  ^^  ^^  necessary  that  the  plaintiffs  should 

and  Another  prove  themselves  to  be  the  executors  and  trustees 

MosKs       ^^  WiUiam  Nunn,  as  they  were  described  in  the 

declaratioUi  by  the  production  of  the  probate;  but, 

Abbott  Ld.  C.  J.  held,  that  the  introductory 
representation  of  the  character  of  the  plaintiffi  was 
merely  surplusage,  and  required  no  proof. 

Verdict  for  the  plaintiff. 

BoUand  for  the  plaintiff. 
Jones  for  the  defendant. 
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IN  THE  KING'S  BENCH, 

After  Trinity  Term, 
59  George  III. 


WESTMINSTER  SECOND  SITTINGS. 


Bakee  v.  Keen.  Ta«day, 

July  6. 

T^HIS  was  an  action  of  assumpsit,  brought  to  re-  wherea  minor 
cover  the  sum  of  72/.  for  regimentals  supplied  «^  *^^^ 

to  the  son  of  the  pkintiff.  A-^y^  cesury  and 

It  appeared,  that  in  the  year  1812,  the  son  of  «j"tab!e  to  Ws 
the  defendant,  who  had  been  for  some  years  pre-  [J  i,  a  question 
viously  a  pupil  at  the  military  college  at  Harlow^  for  the  jury, 
and  was  then  a  minor,  left  that  seminary,  and  was  "iJc^tancw 
gazetted  as  an  ensign  in  the  98th  regiment.     About  of  the  case, 
the  same  time,  a  young  man,  who  represented  '^^^\^^^ 
himself  to  be  the  son  of  the  defendant,  and  accom-  authority^ven 
panied  by  a  lady,  who  described  herself  as  the  de-  !*^^*J^ 
fendant's  wife,  procured  in  the  defendant's  name 
the  articles^  the  price  of  which  was  the  subject  of 
the  action  from  the  plaintiffi,  who  were  manufac- 
turers in  London^  to  fit  out  the  young  man  for  the 
East  Indies.     The  defendant,  at  that  time  resided 
at  DawUsh  in  Devonshire.     It  appeared  also,  that 
a  letter  had  been  written  to  the  defendant  by  the 

plaintiff 


m  CA8EB  At  KtSi  t^IOS, 

1619.       plaintiff  on  the  subject  of  the  present  claim,  and 
Baker      ^^^^  ^^  answer  had  been  received,  but  it  was  not 
V.         produced. 

KS£N. 

Scarlett^  for  the  defendant,  objected  that  there 
was  no  evidence  of  any  authority  from  the  defend- 
ant for  the  purchase  of  these  articles.  That  the 
law  did  not  give  any  authority  to  a  son  to  bind  his 
father  by  any  contracts  which  he  made,  and  would 
not,  in  such  a  case,  imply  an  authority  from  the 
father.  If  a  husband,  indeed,  turned  his  wife  out 
of  doors,  he  was  liable  for  necessaries  supplied  to 
her  i  to  that  extent  the  law  would  imply  an  autho- 
rity from  the  husband,  but  the  law,  he  submitted, 
would  not  tolerate  a  tradesman  in  taking  directions 
from  a  sot),  and  bringing  &n  action  against  the 
father  after  a  lapse  of  six  ye&rs« 

Abbott  Ld.  C.  J.  left  two  questions  for  the  cod" 
sideration  of  the  jury: 

I4  Whether  the  young  man  who  ordered  the 
regimentals,  was  in  fact  the  son  of  the  defendant; 
and,  after  stating  the  evidence  upon  this  pointy 

2.  Whether  they  could  infer,  that  the  order  was 
given  by  the  assent  and  with  the  authority  of  the 
father.  A  father  would  not  be  bound  by  the 
contract  of  his  son,  unless,  either  an  actual  autho* 
rity  were  proved,  or  circumstances  appeared  from 
which  such  an  authority  might  be  implied.  Were 
it  otherwise,  a  father,  who  had  an  imprudent  son, 
might  be  prejudiced  to  an  indefinite  extent,  it  was 

there- 


AFTER  TRlKtYV  tlSRMi  59  OtlORGE  m.  MS 

therefore  nedMsaiy,  thAl  Mine  pt66t  !»h6uld  be  ^  I6l5* 
given,  that  the  order  of  a  son  was  made  by  the 
authority  of  his  father.  The  question  therefore 
for  the  consideration  of  the  jury  was,  whether, 
under  the  circumstances  of  the  particular  case, 
there  was  sufficient  to  convince  them  that  the  de- 
fendant had  invested  his  son  with  such  authority. 
He  had  placed  his  son  at  the  military  college  at 
Harlow,  and  had  paid  his  expended  wbilit  he  re- 
mained there.  The  son,  it  appeared,  then  ob- 
tained a  commission  in  the  army)  and  having  fdUild 
his  way  to  London  at  a  considerable  distance  from 
his  father's  residence,  had  ordered  regimentals  and 
other  articles  suitable  to  his  equipment  for  the 
JEast  Indies.  If  it  had  appeared  in  evidence^  that 
the  defendant  had  supplied  his  son  with  money  for 
this  purpose,  Dr  that  he  had  ordered  these  articles 
to  be  furnished  elsewhere,  the  circumstance  might 
have  rebutted  the  presumption  of  any  authority 
from  the  defendant  to  order  them  from  the  plain- 
tiff. Nothing,  however,  of  this  nature  had  been 
proved,  and  since  the  articles  themselves  w^re 
necessary  for  the  son,  and  suitable  to  that  situation 
in  which  the  defendant  had  placed  him,  it  was^or 
the  jury  to  say,  whether  they  were  not  satisfied, 
that  an  authority  had  been  given  by  the  defend- 
ant After  his  lordship  had  fully  commented 
upon  all  the  circumstances  of  the  case,  and  left 
the  two  questions  already  stated  to  the  jury,  they 
found  for  the  plaintiff* 

Marryatt 


AH 
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1819.  Marryatt  and  Turton  for  the  plaintiff. 


Baker 

Kbbk. 


Scarktt  for  the  defendant 


Wednesday) 
July  7. 

In  an  action 
against  the 
hundred)  on 
the  stati  to  re- 
cover damages 
for  mischief 
done  to  a 
dwelling-house 
by  a  mob)  it  is 
not  necessary 
to  shewy  that 
the  object  of 
the  mob  was 
seditious. 


Clarke  v.  Burdett,  Bart  and  Another. 

^HIS  was  an  action  brought  by  the  plaintifi 
under  the  stat  57  6r.  3.  c.  19-  s*,  38.  against  the  de- 
fendants, being  two  of  the  inhabitants  of  the 
hundred  of  OssulstoUy  to  receive  a  compensation  for 
the  injury  done  to  his  house  by  a  mob. 

It  appeared  in  evidence,  that  on  the  termination 
of  a  late  election  in  CovenUgarden  of  a  member  of 
parliament  for  Westminsterj  a  great  mob  had  at- 
tacked the  houses  of  several  persons  supposed  to 
be  in  the  interest  of  the  successful  candidate,  and 
had  broken  their  windows  and  done  other  damage  ; 
and  that  amongst  other  houses,  they  had  attacked 
that  of  the  plaintiff,,  situate  in  Castle-streeL 

Blackburn^  on  the  part  of  the  defendants,  objected, 
that  the  injuries  contemplated  by  the  statute  in 
question  were  such  as  were  to  be  effected  by  a 
mob  assembled  for  seditious  purposes,  and  that  the 
statute  did  not  extend  to  the  case  of  a  mob  like 
the  present,  since  the  preamble  and  former  sections 

of 
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SOS 


1819. 


of  the  statute  related  to  mobs  assembled  for  such 
purposes. 


Abbott  Ld.  C.  J.  was  of  opinion,  that  the  stat  ex-  J^^^j^ 
tended  to  all  cases  where  the  injury  was  effected  by 
a  mob,  whatever  was  its  object  It  was  by  no  means 
uncommon,  where  the  legislature  had  a  particular 
object  in  view  in  making  a  particular  statute^  to 
extend  the  enactments  beyond  the  immediate  and 
original  object,  and  apply  it  to  other  matter  sug- 
gested by  it.  In  the  present  case  the  section  which 
related  to  seditious  practices  was  quite  distinct 
from  the  clause  which  gave  the  present  remedy. 

Scarlett  and  Alderson  for  the  plaintiff. 
Blackburn  and  Evans  for  the  defendants. 


Jones  v.  Hall. 
T^HIS  was  an  action  upon  a  bill  of  exchange. 

The  counsel  for  the  plaintiff  having  called  a 
witness  to  prove  the  handwriting  of  a  party  to  the 
bill,  the  witness  stated,  that  he  believed,  that  the 
handwriting  shewn  to  him  was  not  that  of  the 
party  ^  upon  which  the  counsel  for  the  plaintiff 
stated,  that  he  must  be  nonsuited. 

VOL*  11.  M  M  The 


July  8. 

Aftar  a  |ilaiii« 
tiffin  thecoone 
of  a  cansf  hat 
submitted  to 
be  nonsuited, 
the  counsel  for 
the  defendant 

cannot  put  any 
further  qoesf 

tion  to  a  wit- 


am  cAsiBs  At  m^i  mm^, 

^19^  J  '^^  feotlhscl  for  the  defehdftrit,  pressed  to  pat 
a  question  to  the  witness  before  the  plaintiff  WM 
called;  but 

Al^BOtT  Ld.  C^  j«  would  not  permit  the  question 
to  be  put,  he  w^  there  to  try  the  cause*  atld  there 
bdtig  an  end  of  thkt,  xi6  further  question  could  be 
pit  to  a  ifrithesd. 

Hie  plaintiff  wad  then  nonsuited. 


KsENE  V.  Parsons. 

Aiwgeon and  rjifllS  wafc  an  action  of  assumpsit*  blight  by 
having  agreed  the  plaintiff,  who  was  a  surgeon  and  apothecary, 
withafirthcr  against  the  defendant,  for  breach  of  an  agreement 
as  an  apprea^  ^7  ^^^  defendant,  in  consideration  that  the  plaintiff 
tice  m  consi-  would  take  his  son  as  an  apprentice  for  five  years, 
w^urn^ !l'  to  pay  him  the  sum  of  300/.  by  instalments. 

ter  the  son  has 

I^i^ths,  ^*'  appeared,  that  the  son  of  the  defendant  had 
the  agreement  been  sent  to  the  plaintiff's,  and  had  remained  with 
isbwtodr     Yiim  seven  months,   during  which  time   he  had 

OB  account  ot  .^o  ^^ 

the  itfiisal  of  scrvcd  the  plaintiff  as  an  apprentice,  and  had  been 

^  A^  ^  found  in  board  and  lodging.     It  appeared  also  that 

l^cctifi^  the  defendant  had  come  to  town  twice,  to  have  the 

itampfertiie  indentures  executed  at  Surgeons'-hall,  but  that 

^STSmI^  t^e  plaintiff  had  not  attended,  insisting  that  the 

camutt  fccoter 

damages  for  toach  of  the  agreement;  oar  can  ht  fec«ver  at  for  tht  boanl  and  lodging 

of  the  ton. 

espe&ces 
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t 

expfetic€is  of  the  itatnp  ought  to  be  bdme  by  the  ^    ^^^9> 
dcifendant^  K^tinB- 

Abbott  Ld.  C.  J.  said,  that  as  to  the  expence  of   *^***^"^' 
entetitig  At  Surgeond'-hill,   it  probably  might  fall 
iipon  the  father,  but  that  by  the  6tat.  8  Arm  c.  9. 
5  8«.  the  expenee  of  the  stamp  was  throWn  upon 
the  master. 


It  was  then  cdntended,  that  the  plaintiff  was  at 
all  events  entitled  to  recover  for  the  board  and 
lodging  of  the  defendant's  son  whilst  he  was  with 
the  plaintiff;  but 

Abbott  Ld.  C.  J.  held  that  under  the  circum- 
stances, he  was  not  entitled  to  recover  any  thing. 

Plaintiff  nonsuited. 

Gumey  for  the  plaintiff. 

Marryatt  and  Shutt  for  the  defendant. 


Vincent  v.  Sharp,  Administratrix,  &c. 

A  SSUMPSIT  against  the  defendant  as  adtninis-  a  lease  i^hick 
tratrik  to  her  late  husband,  plea,  plene  adminii-  belonged  to  aa 

'^         -^  intestate,  upoiji 

travit.  ^hjch  the 

plaintiff  hat  a 
lien,  on  account  of  which  he  retains  it  in  his  hands,  is  nevertheless  to  be  considered  M 
assets  in  the  hands  of  the  administrator,  who  has  the  power  to  redeem  it. 

M  M  2  The 


vMS  CASES  AT  NISI  PRIUS, 

1819.  The  plaintiff  had  an  assignment  of  a  lease  in  his 

ViHCBNT    P<>ssession  which  had  been  deposited  with  him  by 

V.         the  intestate,  upon  which  he  had  a  lien. 
Sharp* 

On  the  part  of  the  defendant  it  was  contended, 
that  so  long  as  the  lease  remained  in  the  hands  of 
the  plaintiff  undisposed  of,  the  value  of  it  could 
not  be  considered  as  assets  in  her  hands. 

Abbott  Ld.  C.  J.  But  the  legal  estate  was  in  her ; 
'   if  she  had  done  what  she  was  desired  to  do,  the 
lease  might  have  been  sold. 

Verdict  for  the  plaintiff. 

Scarlett  and  Chitty  for  the  plaintiff. 
E.  Lcnoes  for  the  defendant. 


Kerslake  v.  White. 

By  the  demise  rpREgp^ss  for  breaking  and  entering  the  dwell- 
irith  all  rooms        ing-house  of  the  plaintiff. 

aftd  chambers 

ing  and  ap^rl  The  question  which  arose  upon  the  pleadings 
taining,  is  to  ^as,  whether  under  the  demise  of  a  messuage,  with 
aU  tbatT^oc-    ^  ^^  rooms  and  chambers,  with  the  appurtenances 

copied  to- 
gether, as  the  entire  messuage  at  one  and  the  same  time.    And  therefore  such  a  demise 
win  not  comprehend  a  room,  which  had  once  formed  part  of  the  messuage,  but  which 
liad  been  separated  from  it  by  means  of  a  wooden  partition,  and  had  not  been  occupied 
with  it  for  many  years  previous  to  the  demise. 

belonging 
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belonging  or  in  anywise  appertaining  theretOi  the  1819. 

particular  room  in  which  the  trespass  was  com-  k^slam 

mitted  passed.  o. 


This  room  had  formerly  been  occupied  with  the 
rest  of  the  defendant's  house,  and  there  had  been 
a  communication  between  them  by  means  of  a 
door,  but  this  communication  had  been  obstructed 
by  a  wooden  partition  for  many  years  before  the 
time  of  the  demise,  and  had  not  been  occupied 
with  the  rest  of  the  house. 

Scarlett,  for  the  defendant,  contended^  that 
under  this  demise  the  room  in  question  passed^ 
and  that  if  it  had  been  the  intention  of  the  par- 
ties that  this  room  should  be  excepted,  it  ought  to 
have  been  excepted  in  express  terms ;  on  the  con- 
trary, the  demise  was  of  all  rooms,  &c«  thereto 
belonging. 

Abbott  Ld.  C.  J.  It  appears  to  me  that  the 
term  messuage  denotes  all  that  is  occupied  to- 
gether at  one  and  the  same  time,  and  no  more. 
It  frequently  happens,  that  a  room  of  one  bouse 
extends  over  part  of  a  room  belonging  to  another 
house.  This  house  had  been  occupied  as  a  dis- 
tinct and  separate  house  for  many  years,  and  what- 
soever communication  there  had  been  between  the 
tv/o  had  been  long  interrupted. 

Verdict  for  the  plaintiff,  damages  61 

If  M  9  Manyatt 


Whi«# 


m 
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Marryatt  apd  Cbm^n  for  the  plaiqtf^ 
Scarlett  for  the  defendant. 


In  an  action  for 
slander  it  Is  al- 
leged} that  the 
words  were 
spoken  of  and 
eoncerning  cer- 
tain soap>  al- 
leged by  A.B. 
to  have  been 
stolen.     The 
declaration  is 
not  supported 
by  evidence 
that  the  words 
were  spoken 
concenung  cer- 
tain soanital- 
legedby  A*B* 
to  have  been 
takcKtetof 
his^urd. 


•  Shepherd  v.  Bliss  and  his  Wife. 

TPHIS  was  an  action  against  the  husband  and 
wi^e  for  glanderous  word?  spoljen  by  tjtie  wife 
vx  vhejtiuntiff  charging  h«»|witK  having^  stolen 
some  soap. 

The  declaration  alleged,  that  the  words  had 
been  spoken  of  and  concerning  certain  soap,  which 
Bliss  had  asserted  to  have  been  stolen  out  of  his 
yard.  It  appeared  in  evidence,  that  Bliss,  before 
the  speaking  of  the  words  upon  which  the  action 
was  founded,  had  asserted  that  the  soap  had  been 
taken  out  of  his  yard. 

Abbott  Ld.  C.  J.  was  of  opinion  that  the  va- 
riance was  fatal. 


The  defendants,  however,  consented  that  a  juror 
should  be  withdrawn. 


•  ^ 
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1816. 

.  Rex  t^.  Lord  Grosvbnor  and  Others. 

THIS  was  an  indictpient  against  t\\e  defendants  J^  corporation 
for  a  nuisance  m  erectutg  4  whan  on  the  nver  servators  of  a 
Thames i  to  the  injury  of  the  i^avigatipn  of  the  "^'  *^  , 

owners  of  the 
nver.  ^  aoUbctween 

high  and  low 

It  appeared  ih^i  the  corporation  of  the  City  of  ^^"^'o- 
Jjondmi  who  were  conservators  of  thenv^r,  were  waiessccto 
entitled  to  the  soil  of  the  river,  apd  that  they  had  S^JhSf 
let  a  space  of  ground  at  MiUbank  to  I^ord  6rro^-f  produces incon* 
vcnoti  for  the  purpose  of  erecting  a  wharf  there  ^^*  ^^ 
for  a  fine  of  400/.  and  a  rent  of  fqur  guineas  p^  u^of  ^riyer 
annum.    The  wharf  in  question  had  been  erecte4  ^^  ^  p"". 
between  high  and  low  water  mark^  and  extended  ^^ 
for  a  considerable  space  ^ong  the  rivef.    There 
had  formerly  been  a  recess  there  between  two  pro- 
jections.    Evidence  was  given  on  the  part  of  the 
prosecution  to  shew  that  in  the  former  state  of  the     ' 
river  the  recess  afforded  a  place  of  refuge  in  time 
of  storm,  and  that  the  eddy  water  which  it  pro-.  i 

duced  afforded  great  convenience  fpr  the  passive 
of  watermen. 

On  the  part  of  the  defendant,  it  w^  contended^ 
in  the  first  place,  that  the  defendants,  claimiqg  a 
right  of  soil  from  the  Corporation  of  London%  who  - 
were  the  conservators  of  the  river,  had  ^  right  tP 
make   suph  an   erection  between  high  ^if^  low 

M  M  4  water 
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1819^^      water  mark ;  and  that  by  the  st.  14  Geo.  3.  they 
J^       were  entitled  to  build  whaiis  and  let  them,  pro- 
V.         vided  this  did  not  interfere  with  the  navigation  of 

G.ii«o.  the  river. 

iiadOthenu 

Abbott  Ld.  C.  J,  Will  you  contend  that  you 
have  a  right  to  narrow  the  river  Thames  so  long 
as  you  leave  a  space  sufficient  for  the  purposes  of 
navigation  ?  It  i«^  impossible  that  you  should 
derive  any  protection  from  the  Corporation  of 
the  City  of  London  as  the  conservators  of  the 
riven  .  Although  they  have  a  right  to  the  soil, 
they  have  no  right  to  take  a  fine  from  a  person 
who  makes  an  erection  for  the  benefit  of  the  pub- 
lie.  A  great  corporation  professing  to  take  a  fine 
for  that  which  is  an  advantage  to  the  public,  is  a 
thing  unheard  of.  If  the  erection  be  a  nuisance, 
no  protection  can  be  conferred  by  a  body  which 
receives  a  pecuniary  remuneration  for  permitting 
the  erection. 

It  was  then  contended  on  the  part  of  the  de- 
fendants, and  evidence  was  given  tending  to  sup- 
port that  defence,  that  the  erection  of  the  wharf  in 
question  had  been  productive  of  advantage  rather 
than  of  detriment  to  the  navigation  of  the  river. 
That  the  projection  which  had  existed  previously 
had  occasioned  an  eddy  which  had  caused  a  de- 
posit of  mud  in  the  river,  and  a  diversion  of  the 
stream,  and  that  the  embankment  would  tend  to 
remove  it»  and  thereby  be  of  material  benefit  to 
the  navigation,  by  removing  any  collection  of 

mud* 
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mud.    Evidence  was  also  adduced  for  the  purpose       ^B19, 
of  proving  that  the  recess   whicli  had  formerly        ^^ ' 
existed  was  a  nuisance,  and  that  it  was  not  cover-         v. 
ed  with  water  for  eighteen  hoite  out  of  the  twenty-  Q^Q^^^g. 
four,  and  that  it  could  not  be  UB^  as  a  place  of  and  O^ten. 
refuge  for  large  vessels,  except  at  sqpring  tides, 
and  that  it  was  made  a  place  of  resort  by  boys  for 
the  purpose  of  bathing. 

Abbott  Ld.  C.  J.  This  is  an  indictment  against 
Lord  (rrosvenor  and  others,  for  making  an  erection 
in  the  river  Thames  between  high  and  low  water 
mark.  It  is  proper  to  premise,  that  if  any  person 
meditate  an  alteration  in  a  public  highway,  or  in 
any  oAer  subject  matter  which  is  of  public  right, 
the  legitimate  course  of  proceeding  is  by  means  of 
an  inquiry  before  the  Sheriff,  in  order  to  ascertain 
whether  the  change  will  operate  to  the  prejudice  of 
the  public  ;  and  if  any  one  undertakes  to  make  a 
change  without  resorting  in  the  first  instance  to 
this  mode  of  inquiry,  he  incurs  the  burthen  of 
proving,  that  what  he  does  is  not  a  nuisance  to  the 
public.  The  question  here  is,  whether  a  public 
right  has  not  been  infringed.  An  embankment 
of  considerable  extent  has  been  constructed  for 
the  purpose  of  building  a  wharf.  Milch  evi- 
dence has  been  adduced  on  the  part  of  the 
defendant  for  the  purpose  of  shewing  that  the 
alteration  affords  greater  facility  and  convenience 
for  loading  and  unloading ;  but  the  question  is  not 
whether  any  private  advantage  has  resulted  from 
the  alteration  to  any  particular  individuals,  but 

whether 
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1S18«  whether  the  cgny^nienp^  of  the  public  at  large,  or 
of  that  portion  of  it  which  is  interested  in  the  na< 
vigation  of  the  river  Thames  has  been  affected  or 
diminishd^  by  this  ^(j^fa^ion. 

It  afipears  td^t  at  e^h  end  of  this  embankment 
there  is  a  projection  towards  the  river»  and  it  has 
been  3^1  that  this  affords  gr^t  conveqience  to 
the  navigation,  by  producing  ail  eddy.  The  public 
have  a  right  to  all  the  convenience  which  the 
former  state  of  the  river  afforded,  unless  by  the 
change  spnc^e  greater  degree  of  convenience  is 
rendered.  Agaiq,  it  is  said,  that  in  stormy  weather, 
vessels  might  h^ve  entered  the  recess  and  found 
shelter  between  the  two  projections  at  spring  tides 
for  sqme  timei,  at  ne^p  tides  for  a  shorter  space  of 
time ;  now,  although  they  were  not  able  to  enjoy 
this  benefit  at  all  times,  yet  if  they  could  derive 
benefit  from  it  for  the  sjl^ce  of  two  hours  each  tide, 
they  are  entitled  to  that  advantage,  unless  the  want 
of  it  be  compensated  by  some  superior  advantage 
resulting  from  the  alteration.  Another  conveni- 
ence afforded  by  the  former  state  of  the  river  has 
been  proved,  that  is,  that  in  the  winter  vessels  have 
been  able  to  avoid  large  masses  of  ice  floating  down 
the  river  by  entering  the  recess. 

The  frequency  of  boys  bathing  in  the  river  is  an 
inconvenience  which  the  conservators  would  do  well 
to  rempve ;  but  this  at  all  events  is  not  a  nuisanqe 
at  all  seasons.  The  question  is,  whether  if  this 
wharf  be  suffered  to  remain,  the  public  conve- 
nience >vill  suffer.  The  witnesses  for  the  prosecu- 
tion speak  from  facts,  those  for  the  defendants  from 

opinion. 
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opinion.     Although  the  benefits  which  were  enjoy-  1S19. 

ed  before  the  erection,  were  limited  to  particular  j^^^^^'^ 

times,  and  seasons  of  the  weather,  and  were  enjoy-  v. 

ed  but  occasionally,  yet  the  public  is  not  to  be  ^^'^ 

deprived  of  them  by  the  b*ectioil  of  a*  wharf  for  andOthen. 
mere  private  convenience.            ■ 

The  jury  acquitted  Lord  Grosvenor^  and  found 
the  rest  of  the  defendants  guilty. 

Gumey  and  Chitty  for  the  plaintiffs. 

Scarlett^  Knowlys  C.  S.  and  Delany  for  the  de- 
fendants. 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


Friday,  RHODES  V.   LeaCH. 

July  x6« 

In  m  action  TPHIS  was  an  actioTi  of  trespass  brought  by  the 
against  the  cap.  plaintiff  who  was  the  gunner's  mate  on  board 
indi«nan  fo^  ^^e  Orwell  East  Indiaman,  against  the  defendant, 
assaulting  a  who  was  the  Captain.  The  defendant  had  pleaded 
Sn'b!^d'thr  *  special  justification,  alleging  that  the  plaintiff 
ship,  and  caus-  had  been  guilty  of  contumacy  and  insubordination 
^ecd  Ttlr  ^°  board  the  ship  during  her  voyage  homewards, 
'not  competent  wherefore  the  defendant  as  captain  directed  him  to 
to  the  plaintiff  ^^  punished,  &c. 

togiveevidence  *^ 

as  to  hb  family 

andconnec-         j^  appeared  in  evidence  in  the  course  of  the 

tions,  unless  i 

they  were  cause,  that  the  ship's  provisions  having  failed,  the 
known  to  the  ^^g^  ^yerc  reduced  to  a  very  short  allowance,  and 
the  time.         that  the  plaintiff  having  been  reprimanded  by  one 

of  the  officers  for  not  having  obeyed  the  orders 
which  had  been  given  him  to  unshot  the  vessel 

before 
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before  she  proceeded  up  the  Charmeh  the  plaintiff  ^  ^^^^* 
complained  of  his  bodily  weakness,  which  he  at- 
tributed, to  the  want  of  a  due  supply  of  provisions, 
and  threw  out  expressions  of  his  great  dissatisfac- 
tion. This  language  so  irritated  the  defendant 
that  he  struck  the  plaintiff^  and  ordered  him  to  be 
flogged,  but  the  plaintiff  rather  than  undergo  the 
ignominy  of  this  ^punishment,  jumped  into  the  sea, 
but  was  soon  afterwards  taken  up  again,  and 
underwent  the  punishthent  of  flogging. 

The  plaintiff's  counsel,  for  the  purpose  of  aggf%r 
vating  the  damages,  were  proceeding  to  shew-  that 
the  plaintiff  was  a  person  of  considerable  family 
and  connections;  but 

Abbott  Ld.  C.  J.  was  of  opinion,  that  such 
evidence  could  not  be  received  in  aggravation, 
without  first  proving  that  the  defendant  was  ac- 
quainted  with  the  family  and  connections  of  the 
plaintifi;  and  the  evidence  was  excluded. 


On  the  part  of  the  defendant,  witnesses  were 
examined  as  to  acts,  on  the  part  of  the  plaintiff,  of 
a  mutinous  tendency  previous  to  the  transaction 
in  question. 

Abbott  Ld.  C.  J.  said,  that  since  an  irregularity 
had  already  been  committed  on  the  part  of  the 
plaintiff  in  examining  as  to  the  plaintiff's  general 
good  conduct  previously,  he  would  not  absolutely 

exclude 


m 
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exclude  the  questidns  then  put^  but  said  that  he 
should  e^rtainly  iufbrm  the  jtiry^  that  thi^y  were 
not  to  take  into  their  consideration  any  past  mis- 
conduct of  the  plaidtifl;  but  metely  whether  the 
punishment  was  justified  by  the  circiumstences  of 
the  particular  occasion  upon  which  it  was  inflicted, 
for  the  plaintifi'  Was  not  then  to  b^  punished  in 
respect  of  any  previous  transgressions^  And 
hia  lordship  aflerwatds  advised  the  jury  ac- 
cordingly. 

The  jury  afterwards  found  a  verdict  for  the 
ffauDtiff.    Damages  500/. 


ScarktU  Gwmtg^  and  Tindal  for  the  piaintifil 
Marry att  and  Fuller  for  the  deffehilant. 
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Jackson  t^^  Heskbth* 


Practice  as  to 
the  opening 
and  replying 
of  counsel  in 
trespass. 


TTRESPASS  for  breaking  and  entering  the  plain. 


tiff's  close. 


The  plea  ran  thus,  and  the  said  Thomas  Hes-- 
keth  by  T.  W.  bis  attorney,  comes  and  defends  the 
force  and  injury,  when,  &c.,  and  as  to  the  force  aud 

arms, 


HiklUi¥fl. 
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arms,  and  whatever  is  against  the  peace  of  oUt       ][5^^..,, 
said  lord  the  king,  saith,  that  he  is  not  guilty  ih    ^J^ 
manner  and  form,  ds  the  said  plaintiff  hath  itboffe   ^..;^. 
thereof  complained  against  him,  and  of  this  he 
puts  himself  upon  the  country.     And,  for  a  fufthet 
plea  in  this  behalf,  as  to  the  breaking  and  entering 
the  said  closes  of  the  said  plaintiff,  and  iitFith  feet 
in  walking,  treading  dowii,  titimpling  upon,  con- 
suming, and  spoiKbg  the  grass  and  cdln  cf  the 
said  plaintiff^  there  growing  atd  beitig  in  the  said 
close,  &c«,  and  then  proceeded  to  justify  the  al- 
leged trespass,  under  a  public  tight  of  way,  updii 
which  issiies  were  joined. 

After  the  pleadings  had  bbeti  opened,  it  was 
insisted  by  the  counsel  fot  the  defendant^  that  he 
had  a  right  to  begin,  since  the  affirmative  of  the 
issue  lay  upon  the  defendant,  to  prcfVe  the  right 
of  way  as  alleged  ih  the!  plea.  The  practice  in 
ejectment  was  referred  to  as  analogous  to  the 
ptesent ;  there  if  the  lessw  of  the  plaintiff  claimed 

as  heir  at  law,  and  the  defendant  as  devisee,  and 
the  defendant  admitted  that  the  lessor  of  tbfe 
plaintiff  Was  the  heir  at  la^,  the  defendant  was 
entitled  to  begin. 

Cross  Seijt,  Fell  and  StarJcie,  for  the  plaintiff  con- 
tended, that  he  was  entitled  to  begin  and  to  make 
the  general  reply,  according  to  the  usual  practice. 
They  urged  that  the  general  rule  was,  that  the 
plaintiff"  was  entitled  to  begin  in  all  cases  where 
any  |wu:t  of  the  proof,  essential  to  the  verdict,  rested 
^  upon 


Hbaksth. 
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IS19>       upon  him,  and  here  he  had  a  right  to  go  into 
Jackson    evidence  to  prove  the  extent  of  his  damages. 
V.         Besides  this,  the  question  was  one  which  depended 
upon  the  form  of  the  record,  and  here  the  affirm- 
ative of  one  of  the  issues  lay  upon  the  plaintifil 

Baylet  J.  after  having  consulted  Wood,  B. 
upon  the  point,  said  that  they  were  both  of  them 
of  opinion  that  the  defendant  was  entitled  to  begin. 
The  denial  of  the  force  and  arms,  and  whatever 
is  against  the  '^  peace,"  in  the  old  pleadings,  was 
merely  for  the  purpose  of  saving  the  iSne  to  the 
king.  The  general  rule  was,  that  where  the  devisee 
the  defendant  admitted  that  the  lessor  of  the  plain- 
tiff was  the  heir  at  law,  the  defendant  was  entitled 
to  begin,  so  it  Jiad  been  held  where  the  lessor  of 
the  plaintiff  claimed  und^r  a  will,  and  the  defen- 
dant who  claimed  under  a  codicil  admitted  the 
wiU.  In  the  case  of  Revett  v.  Braham  (a)  the 
question  was,  who  was  entitled  to  the  reply  in 
an  action  of  ejectment,  where  the  lessor  of  the 
plaintiff  claimed  as  heir  at  law,  and  the  defendant 
as  devisee,  and  the  Court  (upon  a  trial  at  Bar)  de- 
cided, that  if  the  plaintiff  proved  his  pedigree,  and 
stopped,  and  the  defendant  set  up  a  new  case, 
which  the  plaintiff  answered  by  evidence,  which 
ultimately  went  to  the  jury,  the  defendant  should 
have  the  general  reply  j  and  Buller  J.  said,  that  he 
had  so  ruled  it  in  a  cause  at   Winchester  (Jh)^  the 


(fl)  4T.R.  4^7.  (*)  Do«  V.  Hicks,  11%^. 
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practice  in  replevin  was  also  adverted  to;  the 
party  who  had  to  prove  the  affirmative  of  the  issue 
ought  to  begin  ;  and  where  there  were  several 
issues,  and  the  proof  of  one  of  them  lay  upon  the 
plaintifi^  he  was  entitled  to  begin.  The  question 
of  damages  never  arose  until  the  issue  had  been 
tried ;  in  the  present  case  there  was  but  one  issue 
to  be  tried  ;  the  denial  of  the  force  and  arms  was 
not  with  a  view  to  the  cause,  but  was  introduced 
to  bar  the  claim  on  the  part  of  the  crown,  to  a 
fine  for  the  trespass,  and  was  quite  dehors  the 
cause,  as  between  the  present  parties ;  in  practice 
nothing  was  ever  found  upon  that  issue. 

The  counsel  for  the  defendant  accordingly 
opened  his  case,  and  called  witnesses,  and  after 
witnesses  had  been  called  for  the  plainti£^  the 
pl^ntifi^s  counsel  replied. 

Verdict  for  the  defendant* 


Sik 


1819. 


Jackson 
Hbskbth. 


Cross  Seijt«  Fell  and  Starkie  for  the  plaintiff 
Scarlett  and  Addison  for  the  defendant. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


December  i. 

An  attorney 
cannot  main- 
tain an  action 
for  preparing 
ail  affidavit  of 
debt  or  bond 
to  the  Lord 
Chancellor  . 
with  a  view 
to  sue  out  a 
commission  of 
bankrupt*  un- 
less a  bill  has 
been  delivered 
pursuant  to 
%  G.  a.  c.  23* 

8.  13. 


BURTONP»t'.  ChATTERTON. 

1  HIS  was  an  action  upon  an  attorney's  bill. 

It  "appeared  that  the  defendant  had  employed 
the  plaintiff  to  sue  out  a  commission  of  bankrupt 
against  a  person  of  the  name  of  Preston^  and  that 
the  plaintiff  had  in  consequence  prepared  a  bond 
to  the  chancellor,  and  the  affidavit  for  the  purpose 
of  suing  out  a  commission,  but  that  this  object 
had  afterwards  been  abandoned.  A  copy  of  the 
plaintiflF's  bill  had  been  delivered,  but  it  did  not  ap- 
pear that  it  had  been  delivered  a  month  before  the 
commencement  of  the  action,  according  to  the 
Stat.  2  G.  2.  c.  23.  s.  23. 

It  was  objected,  on  the  part  of  the  defendant, 
that  the  delivery  of  a  copy  of  the  bill  was  neces- 

sarv 


CASES  AT  NISI  PRIUS. 


5SS 


sary  previous  to  the  bringing  of  the  action  ;  and 
his  counsel  relied  upon  the  cases  of  Winter  v. 
Payne,  6  T.  R.  6\5.j  where  it  had  been  held,  that 
the  attending  and  taking  instructions  to  commence 
an  action,  drawing  and  engrossing  an  affidavit  of 
det)t,  and  attending  to  get  the  party  sworn,  &c. 
were  items  within  the  statute.  Collins  v.  NichoU 
son,  2  Taunt.  321.,  where  the  same  was  held  with 
respect  to  a  bill  for  obtaining  a  bankrupt's  cer- 
tificate. Ea:  parte  Prickett,  1  N.  R.  ^QQ.,  where 
it  was  held  that  a  charge  for  a  dedimus  potestatem 
in  an  attorney's  bill,  w^as  sufficient  to  render  the 
whole  bill  taxable,  although  with  that  exception 
the  whole  was  for  conv^eyancing.  And  the  case 
of  Sandom  v.  Bourn,  4  Campb.  6S.,  where  the 
same  was  held,  where  the  charge  was  for  preparing 
a  warrant  of  attorney.  In  all  these  cases,  the  courts 
had  shewn  an  anxiety  to  construe  this  beneficial 
statute  liberally. 

On  the  other  side,  it  was  contended,  that  unless 
something  was  done  in  court  in  respect  of  which 
an  item  was  charged,  the  case  was  not  within  the 
statute.  In  Winter  v.  Payne  (a),  the  ground  on 
which  the  Court  had  proceeded  was,  that  the 
affidavit  was  sworn  in  court,  and  a  fee  had  been 
paid  to  the  officer  of  the  court.  In  Collins  v. 
Nicholson,  the  case  depended  on  the  st.  5  Geo.  2., 
and  the  allowance  of  the  certificate  must  be  under 
the  Great  Seal,  and  before  the  allowance  it  was 
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necessary  that  an  affidavit  should  be  made  in  court* 
So  the  dedimus  potestatem  was  upon  a  writ  actually 
sued  out  in  a  real  action.  On  the  same  principle, 
the  levying  a  fine  as  auxiliary  to  a  conveyance, 
was  a  proceeding  in  court.  But  there  was  no 
case  (it  was  contended)  where  mere  prepai-atory 
steps,  independent  of  any  affidavit  made,  or  any 
actual  proceeding  in  court,  had  been  held  to  be 
within  the  statute.  In  the  case  of  Sandom  v. 
Bourn,  it  did  not  appear  whether  the  warrant  of 
attorney  had  been  actually  executed  or  not.  The 
mere  preparation  of  the  bond  and  affidavit  could 
not  be  considered  as  a  proceeding  either  in  a  court 
of  law  or.  a  court  of  equity ;  the  stat.  5  Geo.  2. 
€.  30.  had  regulated  the  proceeding  with  respect 
to  such  costs.  A  commission  of  bankrupt  could 
not  be  considered^*  as  issuing  from  the  Court 
of  Chancery,  and  could  not  be  so  alleged  in  an 
indictment.  There  was  no  officer  to  tax  such 
costs* 


Abbott  Ld.  C.  J.  was  of  opinion  that  the  ob- 
jection  was  a  valid  one.  The  Courts  had  put  a 
liberal  construction  upon  the  statute,  and  in  con- 
formity with  their  decisions  he  was  bound  to  do 
the  same.  The  preparing  an  affidavit  with  a  view 
to  the  suing  out  a  commission  was  as  much  a  part 
of  the  proceeding  as  the  offering  a  petition  for 
the  same  purpose. 


The  plaintiff  was  nonsuited.    But  by  consent, 
leave  was  given  to  the  plaintiff  to  move  to  set 

aside 
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aside  the  nonsuit  j  and  enter  a  verdict  for  the  ^     ^^>^*     ^ 

plaintiti'  for  5L  Boeton 

Marryatt  and  Chitty  for  the  plaintiffl  Chattbr. 

Gumejf  and  Ptatt  tx}r  the  defendant. 


it 


CONOLLY  V»  Baxter.  Thursday:, 

Dec.  %m 

^HIS  was  an  action  of  special  assumpsit.    In  wf.  igmsto 
the  first  count  of  the  declaration,  it  was  al-  ^""l^tf  v/* 

'  equitaole  in- 

leged  that  the  plaintiff,  being  lawfully  possessed  terestinUndi 
of  the  residue  of  a  term  of  ninety-nine  years,  of '®''*'f™*^ 

.  .      ,  "^  years  at  a  spe- 

which    eighty-nine   were  unexpired,    of   certain  dfiedrent,^. 
premises  therein  specified,  in  consideration   that  ^«^P*)^« 
the   plaintifi^   at  the   request  of  the  defendant^  several  years 
would  give  up  all  his  right  and  interest  to  the  de-  andac^now- 
fendant  of  and   in   150  feet  of  ground  fronting  further 


sum  IS 


Tavistock  Square^  the  defendant  undertook  to  ful-  duccannot  re- 

^•1  /I  11  1  1  i»a«      sist  .o^s*  claim 

nl,  pertorm,  and  keep  the  terms  and  conditions  m  forsuch  further 
the  memorandum-book  kept  at  the  Duke  of  Bed-'  rent  in  an  ac- 
ford's  office  for  that  purpose,  in  the  way  that  was  S!^"^ing  Aat^ 
usual  by  persons  taking  ground  there  for  building,  hehasnotbeen 
and  according  to  the  rules  of  the  said  office,  and  ^^*^^qu! 
also  well  and  sufficiently  to  secure  the  said  plain-  whether  Ji. 
tiff,  his  executors,  administrators,  and  assigns,  for  for^j/^^- 
the  whole  building  term  in  the  Isaid  ground,  an  im-  cupation. 
proved  yearly  ground  rent  of  40/.  over  and  above 
the  original  ground  rent  of  42/.  payable  to  the 
Duke  of  Becffordf   with  such  covenants  an  i  con- 
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CONOLLY 

Baxter. 


ditions  for  Becuring  the  ^ame,  clear  of  all  deduc- 
tions, as  were  contained  in  the  leases  of  the  Duke 
of  Bedford.  And  that  the  plaintiff  did  afterwards, 
to  wit,  on,  &c.  give  up  the  possession  of  the  said 
150  feet  of  ground  to  the  defendant,  and  that  the 
defendant  had  since  remained  in  possession,  and 
that  the  plaintiff  had  always  been  willing,  and  still 
was  willing,  to  assign  to  the  defendant  the  said 
150  feet  of  ground  for  the  remainder  of  the  term. 
Breach,  that  the  defendant  had  not  secured  to  the 
plaintiff  the  improved  yearly  ground  rent  of  40/., 
and  had  not  paid  the  same.  There  was  also  a 
count  for  use  and  occupation. 

It  appeared  that  the  defendant  had  for  several 
years  paid  the  rent  of  40/.  reserved  to  the  plain- 
tiff, and  the  action  was  brought  to  recover  arrears 
unpaid.  A  letter  written  by  the  defendant  to  the 
plaintiff's  solicitor  was  given  in  evidence,  in  which 
the  defendant  admitted  that  arrears  were  due,  and 
promised  payment  on  a  particular  day.  The 
plaintiff  also  gave  in  evidence  a  written  agreement 
between  the  defendant  and  himself,  which  corre- 
sponded exactly  with  the  allegations  contained  in 
the  first  count  of  the  declaration. 


MarryatU  for  the  defendant,  objected,  in  the 
first  place,  that  the  written  agreement  could  not 
be  read  in  evidence,  because  it  was  stamped  with 
an  agreement  stamp* only,  and  was  not  stamped  as 
a  lease.  He  also  objected,  that  it  did  not  appear 
that  the  defendant  had  been  in  possession  of  the 

premises ; 
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premises ;  and  objected,  that  the  plaintiff  could       I819. 
not  recover  for  the  use  and  occupation  of  the  pre-    conollt 
mises.     The  plaiqtiff  had  parted  with  the  whole  of         v. 
his  interest  in  the  premises,  and  was  entitled  at     ^^"**- 
most  to  a  mere  rent,  he  having  no  reversionary 
interest  in  the  property,  and  therefore  was  not  en- 
titled to  recover  for  the  use  and  occupation  of  the 
land;  but, 

Abbott  Ld.  C.  J.  was  of  opinion,  that  the  first 
count  af  the  declaration  had  been  sufficiently- 
proved.  .  He  observed  also,  that  there  were  many 
instances  in  which  a  defendant  was  liable  for 
use  and  occupation,  although  he  had  no  actual 
occupation  of  them,  but  where  he  might,  if  he  had 
chosen,  have  occupied  them,  as  where  a  tenant 
locks  up  the  premises  and  goes  away. 

Marryatt  on  the  part  of  the  defendant,  then 
proposed  to  show,  that  a  contract  for  taking  a  lease 
of  the  premises  under  the  duke  had  been  originally 
made  by  a  person  of  the  name  of  Scrimshaw^  and 
that  the  plaintiff  had  entered  into  some  contract 
with  ScrimshaWy  by  which  he  had  engaged  to  stand 
in  his  situation.  That  the  duke's  agents  were 
anxious  that  the  plaintiff  should  enter  into  such 
engagements  with  them  as  would  make  him  per- 
sonally liable  for  the  performance  of  Scrimshaw's 
contract,  which  the  plaintiff  had  declined  to  do, 
and  had  never  entered  into  any  engagement  with 
the  duke,  and  that  in  consequence  the  agents  of 
the  duke   had  refused  to  let  the  defendant  inta 
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1^19^       possessioni  and  he  had  never  had  any  use  of  the 


v. 
Baxtxiu 


Abbott  Ld.  C  J.  was  of  opinion,  that  the 
remedy  of  the  defendant  was  in  equity,  and  that 
after  the  acknowledgments  which  he  had  made, 
and  after  paying  the  rent  for  so  long,  he  could  not 
resist  the  present  action. 

Verdict  for  the  plaintifil 

Gaseke  and  GouWwm  for  the  plaintij£ 
Marryatt  and  Ckitty  for  the  defendant. 


Thunday, 
Dec«  t. 


Gillies  v.  Smith£r,  Administrator 


Under  the  pl^  'pHIS  action  was  brought  to  recover  the  sum  of 
mi^ravsttot!n  eighteen  guineas  upon  a  baker's  bill.  The 
action  of  as-  defendant  had  pleaded,  1st,  non  assumpsit ;  and, 
JJI^J^i^^^  2dly,  plene  administravit.  The  debt  was  proved, 
may  prove  the  and  the  Only  question  was  upon  the  second  issue  on 

Z^l>n,  *^®  P^^a  o^  P^  admirustraviL 
and  show  that      The  plaintiff  gave  in  evidence  an  inventory  ex- 
mon^toA!^  hibited    by   the   defendant    in   the   £cclesiastical 
amount.    In    Court,  from  which  it  appeared  that  he  had  received 
order  to  prove  ^ggg^g  j.^  ^^ie  amount  of  1083/.  14^.  llrf.  1    and 

paymentofthe  ,  .  . 

intetute's        Stated  payments  in  discharge  to  the  amount  of 

debts  upon 

bondy  which  bonds  are  stated  to  have  been  burnt  on  payment  of  the  debt,  the  txisttact 

of  the  bonds  must  be  proved  by  means  of  the  attesting  witnesses.    « 

1040/. 
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1040/.  14*,  lld^  leaving  a  balance  of  43/.  The  ^^^^ 
exhibition  also  stated,  that  the  intestate  died 
possessed  of  furniture,  &c.  to  the  amount  of 
6lL  T$.  6d.f  which  had  been  delivered,  accordii^ 
to  the  order  of  Maria  Mortimer^  in  payment  of  a 
debt  due  to  her  upon  bonds  granted  by  the  intes- 
tate. It  also  appeared  that  the  proctor's  bill  for 
taking  out  letters  of  administration,  &c.  amounted 
to  46A  and  upwards ;  but  that  this  bill  had  not 
been  proved  at  the  time  when  the  action  was  com- 
menced. 

It  was  contended,  on  the  part  of  the  plaintiff 
that  this  ought  to  have  been  pleaded  as  an  out- 
standing debt;  and  that^  as  it  appeared  on  the 
face  of  the  inventory  that  the  defendant  had  assets 
in  his  hands  to  an  amount  exceeding  the  present 
demand,  he  was  entitled  to  recover.     But 

Abbott  Ld.  C.  J.  was»  after  observing  on  the 
state  of  the  pleadings,  of  opinion  that  the  defend- 
ant, under  the  plea  of  plene  adnufustraunt^  might 
show  that  he  had  retained  money  in  his  hands  to 
pay  for  the  expences  of  administration,  to  which 
he  had  made  himself  liable.  He  might,  under 
that  plea,  have  retained  to  the  amount  of  a  debt 
due  to  himself;  and  it  seemed  to  be  reasonable 
that  he  should  also  retain  to  the  amount  of  the 
expences  of  administering  for  which  he  had  made 
himself  personally  responsible. 

It  was  further  proposed,  to  prove,  on  the  part  of 
the  defendant,  that  the  intestate  had  died  indebted 
to  his  mother,  Maria  Mortimery  upon  bonds  ex- 
ecuted by  him  to  the  amount  of  1600A  and  up- 

I  *"  wards. 
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1819.  >vards,  and  that  his  estate  was  then  insolvent ;  but 
GitLiEs  that  Maria  Mortimer  had  agreed  to  forego  her 
V.  claim  upon  the  property,  provided  the  other  cre- 
ditors, who  (as  it  appeared)  were  all  simple  contract 
creditors,  would  agree  to  take  6s.  in  the  pound  in 
satisfaction  of  their  respective  debts,  and  leave 
from  one  to  two  hundred  pounds  to  the  widow  of 
the  intestate,  and  also  the  furniture  of  the  intes- 
tate ;  that  all  the  creditors,  with  the  exception  of 
the  plaintiff,  who  was  not  then  known  to  be  a 
creditor,  had  acceded  to  this  arrangement,  and 
that  the  furniture  had  accordingly  been  given  to, 
the  widow  ;  that  upon  the  making  of  this  arrange- 
ment, the  bonds  in  question  had  been  burnt ;  that 
the  estate  being  insolvent,  the  widow  had  declined 
to  take  out  administration  ;  and  that  the  defend- 
ant, being  a  creditor,  had  administered  at  the 
request  of  the  other  creditors. 

A  witness  having  been  called  to  prove  the  de- 
struction of  the  bonds,  it  was  objected,  on  the  part 
of  the  plaintiff,  that  it  was  necessary  to  prove  their 
execution  by  calling  the  subscribing  witnesses. 

It  was  answered,  that  in  the  present  instance 
this  was  unnecessary,  the  documents  having  been 
destroyed. 

Abbott  Ld.  C.  J.  The  difficulty  appears  to  me 
to  be  insuperable,  considering  the  mode  of  pleading 
which  has  been  adopted  :  the  evidence  of  the  at- 
testing witnesses  is  essential  to  show  that  the  bonds 
ever  existed.  I  will  not,  however,  prevent  you 
from  going  on  with  your  evidence. 

6  His 
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His  Lordship  afterwards  stated  to  the  jury,  that 
he  had  seldom  regretted  more  that  parties  had  not 
adopted  such  a  mode  of  proceeding  as  would  have 
given  them  the  legal  benefit  of  their  intention. 
Nothing  could  be  more  honourable  than  the  inten- 
tion of  the  parties  in  the  present  instance.  It  was 
unfortunate  that  [they  had  not  sold  the  property 
and  distributed  it  as  they  intended,  and  that  the 
bonds  had  not  been  cancelled  by  tearing  off  the 
seals,  without  destroying  them  entirely.  The  Court 
and  jury,  however,  were  bound  to  decide  upon  the 
evidence  before  them ;  and  upon  that  evidence,  it 
appeared  to  him  that  the  plaintiff  was  entitled  to 
their  verdict. 

Verdict  for  the  plaintiff. 
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Gillies 

V. 

Smithbr. 


Scarlett  and  Jones  for  the  plaintiff 
Gumey  for  the  defendant. 


Adams  v.  Gregg. 


Thursday, 
Dec.  a. 


ASSUMPSIT   upon   a  bill   of  exchange  dated  a bffl accepted 
November  &ih,  1817,  drawn  by  Samuel  Holmes  ^o^  the  accwn- 

.  1  r»  modation  ot 

Upon  the  defendant,   for  the  payment  of  501.  six  the  drawer  be- 
coming due, 

A.  B,9  expecting  to  have  funds  in  his  hands  belonging  to  the  son  of  the  drawer,  takes  up 
the  bill,  in  order  to  prevent  proceedings  against  the  drawer,  on  condition  that  he  shall  be 
allowed  to  sund  in  the  place  of  the  holder  (the  indorsee,  from  the  drawer],  and  sue  in 
his  name.  This  does  not  discharge  the  acceptor  from  an  action  afterwards  brought  by 
jf,  B,  in  the  name  of  the  indorsee,  even  although  j4,  B.  has  declared  that  he  would  not 
trouble  the  acceptor. 

weeks 


593  CAS£S  AT  NISI  PRIU8, 

1819.       weeks  after  date,  to  tlie  order  of  the  drawer,  and 
indorsed  by  him  to  the  plaintiff. 

It  appeared  on  the  evidence  for  the  defendant, 
that  the  plaintiff,  who  was  a  creditor  of  the  drawer 
to  the  amount  of  the  bill,  knew  that  the  bill  had 
been  accepted  for  the  accommodation  of  tlie 
drawer;  that  the  bill  Iiad  been  taken  up  by  one 
JoneSf  who  had  indemnified  the  plaintiff  for  bring- 
ing the  action  in  his  name ;  that  Samuel  Holmes^  a 
son  of  the  drawer,  when  the  bill  became  due,  and 
when  the  plaintiff  was  about  to  proceed  upon  it, 
being  entitled  to  receive  a  sum  of  money  from 
JoneSf  who  had  purchased  some  ground-rents  from 
him  as  the  agent  of  one  Daed^  had  sent  a  written 
request  to  Jones  to  take  up  the  bill ;  that  Jones  did 
take  up  the  bill,  atid  that  the  words  <*  Received  the 
contents  of  the  within  bill  to  prevent  proceedings'' 
were  then  written  on  the  back  of  the  bill.  It  also 
appeared,  on  the  cross-examination  of  a  witness 
called  for  the  plaintiff,  that  the  bill  had  been  taken 
up  by  Jones,  on  condition  that  he  should,  if  it  be- 
came necessary,  stand  in  the  situation  of  Adams  the 
plaintiff.  Evidence  was  also  given  that  when  Jones 
had  been  applied  toon  the  behalf  of  the  defendant, 
the  acceptor,  to  give  up  the  bill,  that  he  said  he 
should  not  be  troubled  about  it.  It  was  contended, 
on  the  part  of  the  defendant,  that  this  was  sufficient 
to  discharge  him  from  the  present  claim,  since  he 
was  merely  a  surety  for  the  drawer.    But 

Abbott  Ld.  C.  J.  was  of  opinion  that  this  was 
insufficient,  in  point  of  law,  to  discharge  the  ac- 
ceptor.    If  a  party  disabled  himself  from  suing  the 

prin- 
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principal,  it  was  a  rule  both  of  law  and  equity  that       l^l^- 


Yji  ^  he  thereby  discharged  the  principal.  If  he  had 
^  disabled  himself  from  suing  Holmes,  who  was  to  be 
considered  as  the  principal,  the  present  action 
could  not  have  been  supported  against  the  surety ; 
but  there  was  no  point  of  time  when  he  was  so  dis- 
abled. The  son  of  the  drawer  supposed  that  Janes 
would  pay  the  bill ;  and  JaneSj  to  prevent  the 
drawer  from  being  arrested,  and  expecting  that  he 
should  afterwards  be  able  to  reimburse  himself  out 
of  the  money  which  was  to  come  into  his  hands, 
paid  the  amount  of  the  bill ;  but  he  did  it  on  the 
condition  that  he  might  use  the  plaintiff's  name  to 
sue  upon  the  bill,  in  case  it  should  become  neces- 
sary. His  Lordship  added,  on  the  point  being 
urged,  that  he  thought  that  the  declaration  made 
by  Jones f  that  the  defendant  should  not  be  troubled, 
was  not  sufficient,  in  point  of  law,  to  discharge 
him. 

The  defence  would*  not  be  available,  unless  the 
defendant  could  show  that  the  payment  had  been 
unconditional. 

The  defendant  having  failed  in  his  attempt  to 
prove  this,  the  plaintiff  had  a  Verdict  (a) 

Scarlett  and  Mamiing  for  the  plaintiff. 
Pollock  for  the  defendant. 


Adams 
Greso. 


{a)  See  the  cases  of  Walpole  v. 
Pmlteneyt  6xtADoug.  ajS.  ffbatefy 
T.  TrUkeTf  i  Camp*  35.  Black  v* 
PeeUf  Doug.  236.  Mason  v.  HutU^ 
ib,  Dingvjttil  r.  Dnnjter,  Doug, 
«35.  %4jm  In  the  case  of  Biack  ▼. 
PegUt  the  attorney  of  the  plaintifiT, 
finding  that  the  bill  had  been  ac- 


cepted for  the  accommodation  of 
the  drawer,  sent  wont  to  the  ac- 
ceptor that  he  had  settled  with 
Dallaj  the  drawer,  and  that  he  the 
acceptor  need  give  himself  no  fur- 
tbsr  troable ;  but*  in  that  case»  the 
attorney  also  took  a  nevj  stcurity 
from  Dallas  the  principal. 
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Friday,  COVENTRY   V.    StONE. 

Dec.  3* 

A.J  by  the  di-  HTHE  plaintiff  declared,  in  an  action  of  trespass 

j^jJl^Ywf r  ^"  *^®  ^^^^»  ^^^^  ^^^  defendant  had  wrongfully 

upon  the  land  and  injuriously  erected  a  wall  upon  the  plaintiff's 
of  c.    c.  can-  j^nd.     The  declaration  contained  a  second  count, 

not  support  an  ,  ' 

action  on  the  alleging  that  the  defendant  had  continued  a  wall 
case  against  JJ.  q^  the  plaintiff's  land  already  erected. 

for  the  conti-  ^-v         i  /•    i         i    •      •  /^.  •  i       i 

nuance  of  this  On  the  part  ot  the  plaintiff  it  was  stated,  that 
waU.  SembUi  i\^q  plaintiff  had  taken  a  plot  of  land  of  the  breadth 
a  house  on  hi*  of  30  feet,  part  of  a  larger  plot  of  45  feet,  and  that 
own  land,  a  persou  of  the  name  of  Hunt  had  taken  the  re- 
AeTdjoin^"  maiuing  15  feet ;  that  the  plaintiff  had  instructed 
ing  land  of  c.  HuTiU  who  was  about  to  build  on  his  own  plot,  to 
ofhisin^'est  1^"^'^  a  cottagc  for  the  plaintiff  on  his  land,  and 
in  the  house  to  that  HuTit  had  extended  his  own  building  20 
1?,  C.  cannot    j^^j^^g  jj^^^  ^^e  plaintiff's  land  ;  that  Hunt  had  af- 

mauitain  an  .  ,  •  .     . 

action  on  the  tcrwards  disposed  of  his  interest  to  the.  defendant, 
case  against  B.  ^\^q^  upon  being  applied  to  to  pull  down  the  wall, 
tinuanceofthe  refused  to  do  SO,  alleging  that  he  had  a  right  to 
^"^*  have  it  as  he  had  purchased  it  from  Hunt.     After 

this  case  had  been  opened, 

Abbott  Ld.  C.  J.  called  upon  the  counsel  for 
the  plaintiff  to  show  him  what  authority  there*  was 
for  bringing  such  an  action  against  a  person  for 
continuing  an  erection  which  the  plaintiff  had  al- 
lowed to  be  made. 

It  was  then  stated,  that  the  original  erection  had 
been  made  by  Hunt  under  the  direction  of  Stone. 

Abbott 
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Abbott  Ld.  C.  J.    Then  it  was  a  trespass  on  the        1819- 
part  ot'Stone^  and  you  cannot  maintain  an  action  on    Coventry 
the  case  for  the  continuance  of  the  trespass  by  the  v. 

Stone. 

same  person. 

Plaintiff  nonsuited. 

Grumey  and  Comyn  for  the  plaintiff. 
Scarlett  for  the  defendant. 


Doe,  on  the  Demise  of  the  Earl  of  Radnor,  v.      Friday, 

Taylor  and  Others.  Dec.  3. 

p''JECTMENT    to  recover  certain  premises  si-  Ejectment 
■*  tuate  in  tiie  parish  of  St.  Andrew,  Holbom.        »?^«*« 

*  assigned  of  a 

The  Earl  of  Radnor  had  made  an  agreement  bankrupt: 
with  one  Pearse  to  let  the  land  in  question  to  him,  P''°^!  ^^^a^^P- 
and  to  grant  him  a  lease  of  it,  provided  he  pulled  quired  to  give 
down  the  old  building  and  erected  a  new  house  "p  possesion 
upon  the  site  on  or  before  the  1st  day  of  July ^  1818.  roisc*,  Acy 
Pearse  had  assigned  his  interest  to  Hammoiid^  who  a>wwered  that 
had  become  bankrupt,  and  the  present  defendants  ^^^^^^^  withT**" 
were  his  assignees.  their  duty  to 

To  show  their  possession,  it  was  proved  that  a  cl^^Vroof o^ 
demand  of  possession  had  been  served  upon  them,  possession, 
and  that  they  answered  that  it  was  not  consistent 
with  their  duty  as  assignees  to  deliver  up  the  pos- 
session. 

Abbott  Ld.  C.  J.  was  of  opinion  that  this  was 
sufficient  proof  of  their  possession. 
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^"*^*y»  Rex  v.  H0LLI8. 

Dec.  3* 

Where  an  in-   •^PfilS  was  an  indictment  afi^ainst  the  defendant 

dictment  for        -■►  .  o 

disobe^ng  an  ioT  not  having  removed  an  encroachment  made 

orderof  ju».  by  extending  his  house  in  GoswelUstreet^  in  pur- 

tobefoun^  suancc  of  an  order  made  by  two  justices  of  the 

on  an  order  peace  Under  the  building  act,   confirmed  by  the 

in  whidl^he  Court  of  Quarter  Sessions,  upon  an  appeal  by  the 

jiuiicet  had  no  defendant  against  the  order. 

^'^'^J^^jj  After  the  indictment  had  been  read,  Bolland, 

direct  an  ac-  for  the  defendant,  submitted  to  the  Court  that  no 

quUtai  at  the  indictable  oflFence  was  alleged  on  the  face  of  the  in- 

sittingsy  al-  o 

though  the       dictmcnt,  and  urged  that  this  was  the  proper  time 
^A^  **^^   ^^^  making  such  an  objection,  for  whicli  he  referred 

to  a  case  before  Lord  Ellenborougf  who  said  that 
it  was  proper  to  make  such  an  objection  in  Smhie  ; 
and  he  was  prepared,  he  said,  to  show  that  the  con- 
viction before  the  two  justices  was  void,  and  that, 
if  so,  no  judgment  could  be.  supported  upon 
a  vitious  record. 

Abbott  Ld.  C.  J.  said,  that  it  appeared  that  the 
defendant  was  charged  with  having  disobeyed  an 
order  of  two  magistrates,  and  that  he  thought  the 
objection  was  premature,  in  the  present  stage  of  the 
business. 

ITie  counsel  for  the  prosecution  then  gave,  in 
evidence,  the  petition  of  the  defendant  to  the 
Court  of  Quarter  Sessions  to  receive  his  appeal. 
This  petition  recited«rthe  information  and  conric 

tion 


iK 
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tioD  before  the  two  magistrates.  Both  the  inform-  ^  1819. 
ation  and  adjudication  charged  the  defendant  with 
having  unlawfully  made  an  addition  to  a  house  of 
the  third-rate  or  class  of  buildings,  projecting  three 
feet  six  inches  beyond  the  upright  line  of  the 
said  building.  The  adjudication  of  the  justices 
alleged  that  this  was  a  common  nuisance;  and^ 
further,  directed  that  the  same  should  be  abated  on 
or  before  the  12th  of  January  then  next. 

Bolland,  for  the  defendant,  objected  that  no 
offence  against  the  building  act,  14  G.  3.  c.  78. 
s.  40.  60.  was  charged  in  the  conviction,  and  con- 
sequently that  no  indictment  could  be  supported 
for  disobedience  of  an  order  which  was  utterly 
void. 

The  building  act,  s.  49*  enacted,  that  no  bow- 
window  or  other  projection  should  be  built  or 
added  to  any  first,  second,  third,  or  fourth-rate 
building  next  to  any  public  street,  &c.,  so  as  to  ex- 
tend beyond  the  general  Une  of  ihefivnU  qf  the 
houses,  except  suph  projections  as  may  be  necessary 
for  copings,  cornices,  &c. 

Gwmejf  and  Andrews,  for  the  prosecution,  an- 
swered that  the  order  of  sessions  was  grounded 
upon  the  act  of  the  defendant,  as  set  forth  in  his 
own  petition  ;  and  that  by  the  78th  section  of  the 
building  act  it  was  enacted,  that  the  judgment  and 
determination  of  the  justices  at  sessions  should  be 
binding  on  the  party.  It  was  also  urged,  that  as 
the  objection  appeared  upon  the  record,  the  pro* 

VOL.  I.  o  o  per 
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1819.       per  way  of  obje<iting  would  be  by  motion  in  arrest 
jj^^       of  judgment. 

HoLLis,  Abbott  Ld.  C.  J.  Tlie  order  would  be  binding 
arid  conclusive  in  a  case  where  the  juiitices  had  ju- 
risdiction over  the  subject  matter ;  but  where  th^ 
have  not,  they  cannot  make  an  order  binding  upon 
any  one.  The  subject  matter  of  the  order  is  not 
within  the  act  of  parliament* 

The  defendant  was  accordingly  acquitted. 

Gumey  and  Andrews  for  the  prosecution. 
Bolland  for  the  defendant. 


F"^y»  Weld  v.  Crawford. 

Dec.  3- 

If  one  item  of  ^J^HIS  wRs  an  action  upon  an  attorney's  bill: 
biii^brfor  pre-  the  itcHis  cousistcd  chiefly  of  charges  for 
paring  a  war-  business  doue  in  negociating  an  annuity,  but  one 
to°conf«8T^^  item  was  for  drawing  and  preparing  a  warrant  of 
judgment,  a     attorney  to  confess  a  judgment.     This,  however, 

S^^-  ^^^  ^^^  ^®^^  executed.  A  copy  of  the  bill  had 
coniingtothe  been  delivered  one  month  previous  to  the  com- 
sut.  aG.a.  mencement  of  the  action,  but  it  had  not  been 
although  the'  signed  by  the  attorney  according  to  the  provisions 
]J^^^*»  of  the  Stat.  2  G.  2.  c.  23.  s.93. 
cutcd  On  the  part  of  the  defendant  it  was  objected 

.  that  this  item,  rendered  tlie  -whole  of  the  bill  tax- 
able  and  the  usual  notice  necessary. 

Scarkttt 
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Scarlettp  for  the  plaintiff,  submitted,  that  tba       1319. 
only  effect  which  tlie  omission  ought  to  have  wai^      Wklb  ^ 
that  the  item  should  be  struck  out.    But  v. 

Abbott  Ld.  C.  J.,  referring  to  the  fixrmer  d^ 
ciaions  upon  the  subject^  acceded  to  the  objection ; 
and  the  jriaintiff  was 

Nonsuited* 

Scarlett  and  Chitfy  for  the  plaintiff 
Marrvatt  and  Adams  for  the  defendant. 


D£LAUNET  V.  BARKER.  Deed. 

^JPHIS  was  an  action  of  trover,  brought  by  the  Goods  are  de^ 

plaint^  a  jeweller  in  BomUslreet,  against  the  ^^^^^ 
defendant,  who  was  a  pawn«brok€r,  to  recover  the  contract  of 
mht  of  jewellery  to  a  large  amount  ^^^  ^ 

It  appeared  on  the-  evidence  of  the  plaintiff *«  hat  no  au- 
rfiopman  that  on  the  l^h  of  April  1819,  a  person  ^^^^^^ 
of  the  name  of  Tupman,  with  whom  the  plaintiff  goods. 
had  been  fcNrmerly  in  the  habit  of  dealing,  came  tt>       — r    . 
the  plaintiff's  shop  and  requested  to  have  the  the^,tat. 
jewellery  in   question,    saying  that  one  Bander  ax«/*»'  '•«9« 
would  purchase  several  articles  as  a  present  for  a  ^'  '^*  ^ 
lady  who  was  about  to  be  married.    That  (^ 
articles  in  question  were  delivered  toT^ipnum  for 
this  pcnrpose,  under  a  special  agreement  that  those 
which  were  not  purchased  1^  Bander  should  be 

o  o  2  return- 
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1819.       returned  to  the  plaintiff  within  the  space  of  two 

Dblauney   ^^^*»  *"^  ^^^^  Tupman  should  receive  a  com- 
V.  pensation  for  his  trouble,  of  \0  per  cent,  upon  the 

Babksr^    articles  purchased ;  a  prospect  was  also  held  out 
of  some  further  advantage. 

It  also  appeared  that  Tupman  pawned  the  whole 
of  this  property  at  the  defendant's  the  next  morn- 
ing upon  receiving  an  advance  of  60/.  That  the 
plaintiff  had  sent  the  next  morning  to  inquire  after 
Ihipman,  and  afterwards,  about  the  latter  end  of 
Aprils  in  consequence  of  a  communication  on  the 
subject  from  Tupman^  had  applied  to  the  defend- 
ant to  deliver  up  the  goods,  who  had  refused  to 
do  so,  alleging  that  Tupman  had  become  a  bank- 
rupt, and  that  he  was  liable  to  a  claim  by  his 
assignees.  It  appeared  also  that  the  plaintiff  had, 
in  many  instances,  dealt  with  Tupman^  but  to  a 
much  less  amount,  in  supplying  him  with  goods 
upon  sale  and  return  ;  and  upon  the  examination 
of  Tupman  himself  it  appeared  to  be  doubtftd 
whether  the  goods  in  question  had  not  beenao 
supplied  I  that  is,  upon  a  contract  that  such  c^the 
goods  as  Tupman  did  not  either  sell  or  elect  ? to 
keep  upon  his  own  account  should  be  returned  to 
the.  plaintiff  Tupman^  having  an  option  whether 
be  would  return  them  or  not. 

ScarkiU  for  the  defendant,  stated  that  he  should 
be  able  to  shew  that  the  goods  were^  ddivored 
upon  a  contract  of  this  nature :  and  submitted 
that  if  he  should  be  able  to  substantiate  the  fact 
in  evidence,  the  plaintiff  would  not  be  entitled  to 

recover, 
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recover,  since  Tupman  had  an  option  to  exercise,       1819. 

whether  he  would  return  the  goods  or  not,  and  dklauhk 
not  having  returned  them,  was  to  be  considered  a         p. 

purchaser.     But  Bakme. 

• 

Abbott  Ld.  C.  J.  was  of  opinion  that  this  would 
be  no  defence.  Cases  of  this  kind  had  come  be* 
fore  the  Court  very  frequently ;  the  party  taking 
goods  upon  such  conditions  did  not  purchase  the 
goods  out  and  out  in  the  first  instance,  if  he  did 
so,  then  he  would  become  liable  to  pay  for  the 
whole  amount,  and  could  not  afterwards  return 
them,  which  would  be  contrary  to  the  nature  of 
the  contract.  He  had  an  option  either  to  return 
the  goods  or  to  keep  them ;  if  he  elected  to  keep 
them,  he  was  to  announce  that  intention  to  the 
proprietor ;  and  then,  and  not  till  then,  he  would 
become  the  purchaser. 

It  was  then  urged,  on  the  part  of  the  defendant, 
that  the  plaintiff  had  so*  far  constituted  Tupman 
as  his  agent  that  the  latter  had  authority  to  pledge 
the  goods.    But 

Abbott  Ld.  C.  J.  said  that  there  was  not  the 
least  pretence  for  this  objection ;  his  authority  was 
to  sell  and  not  to  pledge,  (a) 

It  was  afterwards  proved,  on  the  part  of  the 
defendant,  that  Tupman  had  become  a  bankrupt 
under  a  commission,  dated  on  the  SSd  of  the  same 

(a)  See  Graham  ▼•  DjsicTf  tupra* 

oo  3l  month 
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1819*       month  o^  April;  and  it  was  contended  that,  under 

Dblaunkt   *^®s^  circumstances,  the  property  in -the  jewellery  in 

vw         question  had  vested  in  the  assignees  under  the 

Bakkxr.     commission,    as   having  been  in  his  possession^ 

order,   and  disposition,  within   the    stat.  SI  </.  1. 

C.19*  ^•ll- 

Abbott  Ld.  C.J.  permitted  the  defendant  to 
go  into  evidence  of  the  bankruptcy  in  order  to 
save  the  parties  the  expence  of  coming  to  trial 
again,  in  case  the  Court  should  be  of  opinion  that 
the  statute  of  James  1.  applied  to  the  present 
circumstances.  But  he  intimated  that  his  own 
opinion  was  that  the  case  was  not  within  tb6 
statute,  (a) 

The  question  was  afterwards  left  to  the  jury» 
whether  the  goods  had  been  delivered  upon  the 
special  contract,  as  stated  by  the  plaintiff's  shop- 
maut  or  upon  a  general  contract  of  sale  and  re- 
turn. Tlie  jury  found  that  it  was  a  special  de- 
livery. 

Verdict  for  the  Plaintiff. 

Marry  all  and  Cottingham  for  the  plaintiff 
Scarlett  and  Wylde  for  the  defendant. 

(4)  Set  Ex  parte  Chiony  %  P.  IVms.  iS^p  n.    Cuilen'i  Bank^  X.  %!$. 
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i8ia 


••"*■ 


V.  Armstrong  and  Others.  Dec.  7. 


^JI^HIS  was  an  action  of  trespass  brought,  to  {ry  One  who oc- 

the  question,  whether  the  plaintiff  was  liable  asliu,!^yor"to 

to  be  rated  to  the  poor's  rate  in  respect  of  his  occu-  the  navigation 

pation  of  a  house.  ^^'^X/the 

The  house  in  question,  was  occupied  by  the  trustees  of 
plaintiff  under  the  trustees  of  the  navigation  of  the  J^^'Tul''?'* 

•  .  •    X   J   X.     •     •  tobcbablefor 

river  Lee^  having  been  appointed  their  surveyor ;  poor's  rates, 
and  it  was  situate  on  the  river  Lee  about  half  way  ^^^^^s^  ^y 

act  01  DarujL* 

between  London  and  Hertfi>rd.     It  had  been  built  mem  the  toils, 
out  of  the  tolls  arising  from  the  navigation  of  the  ^^-  "*  "^• 
river,  and  the  plaintiff  occupied  it  for  the  purpose  being  rated? 
of  superintending  the  business  of  the  trustees,  and  although 
By  the  provisions  of  the  act  of  parliament  which  have  no  bene- 
regulated  the  tolls  to  be  taken  on  this  river,  it  was  ^^^^  interest, 
expressly  directed  that  the  tolls  arising  from  the  pu^ik?  *"^ 
navigation  should  not  be  subject  to  the  poor's  rates. 
It  was  contended  that  as  the  plaintiff  was  the  ser- 
vant of  the  trustees,  who  had  no  beneficial  interest 
in  the  navigation  of  the  river  or  in  the  tolls,  he  was 
to  be  considered  as  the  servant  of  the  public,  and 
as  exempted  from  the  poor's  rate,  if  the  trustees 
had  not  built  the  house  they  must  have  paid  for 
one  out  oi*  the  rates  and  duties  collected  on  the 
river. 

■ 

Abbott  Ld.  C.  J.  was  of  opinion,  that  the  plain- 
tiff was  rateable  in  rest)ect  of  this  house.  If  he 
had  received  a  salary  out  of  the  tolls,   and  had 

o  o  4  rented 
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1819-^      rented  another  house,  he  would  clearly  have  been 
"^         liable  to  be  rated  for  it. 
V.  Verdict  for  the  defendants. 

Arm- 


8TR0KO. 


Gumey  and  fVal/brd  for  the  plaintiff. 
Marryatt  and  Gaselee  for  the  defendants. 


Dec.  7-  Lethbridge  V.  Fhillips,  Kut. 

^.  lends  a  pic-  A  CTION  of  special  assumpsit  to  recover  damages 
who  wiahtM  to  ^^^  ^^  lujury  douc  to  a  miniature  painting  of 

ahew  it  to  c.     the  plaintiff's. 

anyprevkut  ^^^  declaration  alleged,  that  in  consideration 
cooimimica-  that  the  plaintiff  would  entrust  the  miniature  in 
aS^o^t*  question  to  the  defendantt  the  latter  undertook, 
hb  knowledge*  &c.  to  keep  it  Safely,  and  to  return  it  safe  into  the 

^Iftow.^''  hands  of  the  plaintiff. 

hoase,  where  it  The  plaiutifl^  Mf.  LethbridgCf  who  was  very 
!'.*|^"JJ**y  eminent  as  a  porti*ait  painter  in  miniature  had 
not  responsible  taken  a  likcness  of  Mr.  Wolcot  (known  by  the 
in  assumpjit  name  of  Peter  Pindar)  shortly  before  his  death* 
^^ctiM**"**^  A.  person  of  the  name  of  Bernard  being  de- 
'^y*  sirous,  for  particular  reasons  of  his  own,  that  the 

SemhiT^  defendant  should  see  this  picture,  borrowed  it  of 
whether  jB.  is  a  tlic  plaintiff  for  the  purpose  of  sending  it  to  the 
n^  fo^hT*^'  defendant,  and  afterwards  delivered  it  to  a  son  of 
Piamtifi:         the  defendant's  to  be  taken  to  the  defendant's 

i^ouse.    The  defendant's  son  accordingly  took  it 
home,  and  the  miniature  was,  whilst  at  the  de- 
fendant's, 
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fendant's,  much  damaged  in  consequence  of  having  ^  i^ift*' 
been  placed  on  a  mantle  piece  near  a  large  stove*: 
It  appeared  that  the  picture  had  been  sent  by  Ber^ 
nard  to  the  defendant  without  any  request  on  the 
part  of  the  latter^  and  without  any  previous  com- 
munication between  them  on  the  subject. 

Abbott  Ld.  C.  J.  observing  that  the  picture 
had  been  sent  without  the  knowledge  of  the  de- 
fendant, and  without  any  previous  communication 
with  him  upon  the  subject,  inquired  whether  there 
was  any  authority  to  shew  that  the  circumstances 
were  sufficient  to  raise  a  contract  between  the 
parties,  and  whether  the  plaintiff  could  by  any  evi** 
dence  alter  the  case. 

On  the  part  of  the  plaintiff  it  was  admitted  that 
the  case  could  not  be  altered,  and 

Abbott  Ld.  C.  J.  said,  that  he  was  of  opinion 
that  the  action  could  not  be  supported.  The  de- 
fendant could  not,  without  hia  knowlege  and  con- 
sent, be  considered  as  a  bailee  of  the  property* 
In  some  instances  it  had  happened  that  property 
of  much  greater  value  than  that  in  the  present  case 
had  been  left  at  gentleman's  houses  by  mistake,  in 
such  cases  the  parties  could  not  be  considered  as 
bailees  of  the  property  without  their  consent 

The  plaintiff  was  accordingly 

Nonsuited. 


In  the   course  of  the  cause,    Bernard^  beii^ 
called  as  a  witness  i^r  the  plaintiff^  demurred  to 

being 
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m9'^  .  being  examined,  unless  the  plaintiff  would  execute 
a  release  to  him  according  to  a  promise  which  he 
had  made  to  that  effect.  The  plaintifl^  by  his 
counsel,  admitted  that  such  a  promise  had  been 
made  in  order  to  procure  the  attendance  of  the 
witness,  who  had  refused  to  obe^  the  stebpterut 
with  which  he  had  been  served,  but  declined  to 
execute  a  release. 

The  counsel  for  the  defendant  then  objected  to 
the  competency  of  the  witness  who,  since  be  was 
the  medium  through  which  the  picture  was  con* 
veyed  to  the  defendant,  would,  if  the  defendant 
was  not  responsible  for  the  damage,  be  himself 
Uable,  and  was  therefore  interested  in  procuring  a 
vwdict  to  be  given  for  the  plaintiff.  In  the  ordinary 
case  of  an  action  for  negligence,  the  scn^aat  or 
agent  guilty  of  the  negligence,  was  not  a  compe- 
tent witness  without  a  release.  If  an  action  were 
to  be  brought  against  an  executor,  a  legatee  would 
not  be  a  competent  witness*  £Abbott  Ld.  C.  J. 
But  the  jud^ent  would  afterwards  be  evidence 
against  the  legatee.]  That  if  there  were  two 
owners  of  different  mills  on^  the  same  stream,  and 
one  of  them  brought  an  action  against  the  other 
for  penning  up  die  water,  the  other  proprietor 
would  not  be  a  competent  witness,  although  the 
verdict  would  not  be  evidence  for  him.  That  al- 
though it  had  been  h£ld#  that  a  co-trespasser,  not 
included  as  a  paity  in  the  action,  was  a  competent 
witness  for  the  plaintiff,  although  a  judgment 
against  the  defendants  would  discharge  himself,  yet 

^  that 
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that  the  learned  judge  who  had  so  ruled  afterwards  ^    ^^^ 
thought  that  he  had  done  wrong  in  admitting  the 
evidence. 

Manyatt,  for  the  plaintiff,  contended,  that  if 
the  evidence  was  inadmissible,  the  rule  might  have 
the  effect  of  excluding  all  evidence,  where  there 
were  two  wrong  doers,  since  neither  of  them  could 
be  a  witness  for.the  other. 

Abbott  Ld.  C.  J.  held,  tiiat  the  witness  was 
competent ;  the  judgment  would  not  be  evidenoe 
for  him,  and  he  was  not  immediatdy  interested  in 
the  result  His  Liordship  said,  that  he  recollected 
an  instance,  where  the  plaintiff  had  released  a  co* 
trespasser  who  was  not  a  party  to  the  actioDp  upon 
which  the  defendants  put  in  a  pLsa  puis  darrcam 
continuance  founded  on  the  release. 

Jlfarrya(#  and  CAiVMy  for  the  plaintiC 
Scarlett  for  the  defendant 


Cmiti^t 
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1819. 


Db   BfiREMGEtt  i'.  WhEBLE. 

« 

Where  an  en-  'J'HIS  was  an  action  on  the  stat.  SO.  9.  c.  15; 
g^J^  and  17  G.  S.  c.  SJ.  for  infringing  the  plaintiff 'g 

fim  a  picture  copyn^t  in  two  prints,  which  he  had  engraved 

iw^thc^*"    ^™°^  *^^  pictures  by  Mr.  Reinagle. 

print  for  an-        It  appeared  that  the  plaintiff  had  purchased 

^^^hff  ^'**°*  **^*  ^^^^  **®  privilege  of  engraving 
engnving  the  prints»  ou  the  alleged  piracy  of  which  the 
from  the  on-    gctij^n  was  founded,    from  two  pictures    which 

ginal  picture*  '^ , 

had  be^n  painted  for  Mr.  Reinagle*s  own  use, 
and  of  which  he  xemained  the  proprietor;  — 
The  plaintiff  had  employed  an  artist  of  the 
name  of  Thompson  to  execute  the  engravings; 
Thompson  having  the  pictures  in  his  ]K>ssession 
for  this  purpose,  after  he  had  completed  the  two 
engravings  for  the  plaintiff,  made  two  sketches  for 
his  own  study,  and  these  sketches  were  taken 
from  the  original  pictures,  and  had  not  been  in 
any  part  copied  from  the  plaintiff's  engravings. 
From  these  sketches  he  made  two  prints  for  the 
defendant,  who  published  them  in  the  Sporting 
Magazine,  and  for  this  alleged  piracy  the  action 
was  brought. 

On  the  part  of  the  defendant  it  was  contended, 
that  the  stat.  17  6f.  3.  c.  57.  did  not  give  any  mo- 
nopoly in  the  picture  to  the  engraver,  but  left 
the  use  of  it  still  free  and  unrestrained  to  the 

painter 
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painter  who  might  make  as  many  copies  of  it  as       1819. 
he  thought  fit.  DeBmem. 

GBR 

Abbott  Ld,  C.  J.  It  would  destroy  all  com-  ^h^*,lb. 
petition  in  the  art  to  extend  the  monopoly  to  the 
painting  itself.  The  words  of  the  statute  are»  **  if 
any  engraver,  etchef,  print-seller  or  other  person, 
shall  engrave,  etch,  or  work  or  cause  to  be  en- 
graved, &c.  any  copy  of  any  print  which  shall  be 
engraved,  etched, .  &c.''  but  in  this  case .  tj^e  de- 
fendant's engraving  was  made  from  the  original 
picture,  and  not  from  the  plaintiff's  print. 

Plaintiff  nonsuited. 

Scarlett  and  Adolphtis  for  the  plaintiff, 
ffai^  and  Timftr/ for  the  defendant. 


•       '        m     r    m 
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4fter  Michaehm  Terntt 

(90  GfioitQfe  III, 
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ADJOURNED  SITTINGS  AT  GUILDHALL. 


Bennett  and  Another  v.  Henpeason. 


PiooT  that  the  ^HIS  was  au  acUon  brouirht  to  recover  the  iNrice 

goods  to  the  ^^  ^  cumcle  sold  to  the  defendant. 

Defiendantyre.  The  plaintiffi  were  coachmakers  in  London^  and 
•c^tiT  *^®  curricle  in  question  had  been  ordered  by  WU^ 
ttpoQ  the  order  Uoin  Henderson  and  Co.,  merchants  in  London. 
of  merchants  'pjjg  plaintiflfe  proved  that  the  curricle  had  been 
UndmhvA  scut  by  the  plaintifis,  directed  to  the  defendant, 
^*^^  ^  Major  Henderson^  who  was  serving  as  an  ofEicer  in 
cemdand  the  artillery  at  Quebec^  by  the  ship  Vigilante^  and 
utedthe  goods*  evidence  was  also  given,  to  shew  that  the  defend- 
^^2^'^''  ant  had  received  the  curricle, 
goods  Mid  and  It  appeared,  that  William  Henderson  and  Cow 
tS^D^D^  ^^^®  general  merchants,  and  that  they  had  funds 
ant.  in  their  hands,  of  the  defendant,  at  the  time  when 

the  curricle  was  ordered,  and  that  they  had  since 

become  bankrupts. 

Scarlett^ 
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Scarlett^  for  the  defendanti  objected,  that  this  ^_J^^ 
was  insufficient  evidence,  the  plaintiffs  having 
proved  no  order  by  the  defendant  for  the  goods, 
the  presumption  was,  that  the  credit  had  been 
given  to  Henderson  and  Co.,  and  not  to  the  de- 
fendant, who  was  in  a  ft)reigfl  country. 

Abbott  Ld«  C.  J^  wasof  opinion^  that  there  waa 
evidence  to  go  to  a  jury,  although,  certainly,  it 
was  very  slight.  It  appeared,  howevef,  that  thtt 
curricle  had  been  sent  by  the  plaintifis  to  the  de« 
fendant,  and  had  been  received  by  him. 

The  defendant  then  wieiit  into  evidence  to  shew^ 
that  the  credit  had  been  given  by  the  plaintiff's  to 
Henderson  and  Co.^  and  that  an  invoice  had  bee* 
made  out  and  sent  to  them,  that  they  had  s«at  the 
curride  to  the  defendant,  and  had  siit|pped  the 
goods,  and.  had  paid  the  shipping  efaafgea.  The 
jury  found  a 

Verdict  for  the  <lefendaot 

Gwmejf  and  (JdmpbeU  fer  the  plaiiiti£ 
Scarlett  atid  Watford  for  the  defendant. 
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CuLLEN  and  Another  v.  Mac  ALPiNfi« 

Ai against  the  T^HIS  was  .an  action  of  special. o^imiitpaV.  against 
"*"^.  ^  *  the  defendant,  as  the  master  and  commander 

action  for Bot  of  the  ship,.  tor  not  safely  cooveymg  to  and.de- 
safely  convey-  Uvering  at  Orotaam  HO  puncheons  of  brandy  and.  a 

inggoodstoa  ,  •'^^     i  «-  / 

foreign  port     barrel  Oi  glue. 

consigned  to        jjj^  fi^bt  count  of  the  declaration  alleged  that  the 

the  phuntiffsf  i     •  i  i  ^   i 

evidence  that  defendant,  bemg  the  master  or  commander,  of  the 
the  goods  were  Wootteu^  in  the  river  Thames^  then  bound  to  the 
other  f^4^  port  of  Oratova,  in  the  island  of  Tenerfff^r  the  plain- 
port  by  the  tiffi,  at  the  special  instance  and  request  of  the.  de* 
^^^^^^^  fendantt  caused  to  be  shipped  on  board  of  the  said 
a  letter  of  the  ship  or  vcssel  divcrs  goods  and  merchandises;,  to 
JShhSt^  wit,  20  puncheons  of  brandy  and  one  barrel  of 
knowledges     glue,  to  be  taken  care  of  and  safely  and  securely 

countoUe  f«^  ^^"^^^^  *^^  Conveyed  by  the  said  defendant,  as 
die  goods,  is  such  master  and  commander  as  aforesaid,  in  and 
sufficient  to      ^^  board  of  the  said  ship  or  vessel,  from  the  river 

wairant  the 

jury  in  finding  2%om^5  aforesaid  to  the  port  cSOratofoa  aforesaid, 
^  the  plain-  ^nd  there,  to  wit,  at  Oratava  aforesaid,  to  be  safely 
any'fiirther  A^d  securely  delivered  in  the  like  good  order  and 
proof  of  the  well  Conditioned  j^r  the  said  plaint(ffi,  the  act  of 
^"^  God,  the  king's  enemies,  fire,  and  all  and  every 

other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  or  kind  soever, 
save  risk  of  boats,  so  far  as  ships  are  liable  there* 
to,  excepted;  and  that  in  consideration  thereof 
the  defendant  undertook,  &c.  And  it  was  after- 
wards 
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wards  alleged,  by  way  of  breach,  that  the  defend- 
ant did  not  nor  would  take  care  of^  and  safely  and 
securely  carry  and  convey  the  said  goods  and  mer* 
chandises,  so  shipped  in  end  on  board  of  the  said 
ship  or  vessel  as  aforesaid,  from  London  aforesaid 
to  Oratcpva  aforesaid,  and  there,  to  wit,  at  Orataoa 
aforesaid,  safely  or  securely  deliver  the  same  to  the 
said  plaintiffs,  although  neither  the  act  of  God, 
nor  the  king's  enemies,  nor  fire,  nor  any  other 
danger  nor  accident  of  the  seas,  rivers,  or  navi- 
gation, prevented  him  from  so  doing ;  but  on  the 
contrary  thereof,  he,  the  said  defendant,  so  being 
such  master  of  the  said  ship  or  vessel  as  aforesaid, 
so  carelessly  and  negligently  behaved  and  con- 
ducted himSelf,  &c.  that  the  said  goods  and  mer- 
chandises, and  every  part  thereof,  became  and  were 
wholly  lost  to  the  said  plaintifis.  The  second 
count  alleged  the  breach  in  a  similar  manner, 
in  not  delivering  to  the  plaintiffi;. 

The  goods  in  question  had  .been  shipped  on 
board  the  Wootten,  of  which  the  defendant  was 
master,  by  Messrs.  Rocher,  Casanos  and  Co.  on 
the  account  of  the  plaintifis,  who  were  merchants 
resident  in  Teneriffh. 

In  the  bill  of  lading  it  was  expressed,  that  the 
goods  were  to  be  shipped  in  the  Wootten,  then 
riding  at  anchor  in  the  river  Thames,  and  bound  for 
the  port  of  OraUwa  in  Teneriffe,  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the 
aforesaid  port  of  Oratava,  the  act  of  God,  the 
king's  enemies,  fire,  and  all  and  every  other  dan« 
gers  and  accidents  of  the  seasn  riversi  navigation 

VOL.  u.  p  p  of 


1819. 
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^    tftift      4i  whatever  nature  m&  kind  soever^  saird  riik  of 

C^LtEK    1^t«i    60  fbr  an  ships  are  liable    thereto^    6X«* 

Ok         oepted,  unto'Messrs*  Joseph  OuUm  Md  Co*  crt 

''JJLi^    their  ttdsigns,  «ic. 

The  vessel^  instead  of  proceeding  direotly  to 
the  port  of  Oratava^  put  into  the  harbour  of  HanU^ 
C^j^i  where  the  cargo  was  seized  by  order  of 
goveritttient ;  and  the  plaintiflb  having  detained 
the  ship  on  account  of  the  non-delivery  of  the 
brandy^  the  defendant^  in  order  to  obttdn  the  dis- 
charge of  the  sbip^  wrote  a  letter  to  them,  in 
Which  he  stated  that  the  ship  itself  was  of  diminu- 
tive value,  and  that  he  held  himself  accountaUe  to 
the  shippers  of  goods,  agreeable  to  the  tenor  of 
the  bills  of  lading. 

Gaselee,  for  the  defendant,  objected,  in  the  first 
instance,  that  there  was  a  variance  between  the 
'  bill  of  lading  and  the  declaration,  and  between 
the  undertaking  as  laid  in  the  first  two  counts  and 
the  breach  assigned,  the  undertaking  being  laid  to 
deliver  fbr  the  plaintiffs  at  the  island  of  Oraktva^ 
the  breach  being  that  the  defendant  did  iiot  de- 
liver to  the  plaintiffs.     But 

AseoTT  Ld.  C.  J:  said  that  he  would  not  non- 
suit the  plaintiffs  upon  this  objection. 

It  was  then  objected  that  the  plaintiffs  had  not 
shewn  that  the  loss  had  been  occasioned  by  any 
misconduct  on  the  part  of  the  defendant ;  it  was 
possible,  consistently  with  the  evidence  as  it  stood, 
tbut  the  goods  might  have  been  defined  by  the 

govern* 
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gOFernmrat  for  non*pa3nneiit  of  the  duties  by  the 
plaintiffi  tiiemselves,  and  therefore  some  evidence 
was  requisite  in  order  to  negadre  this,  and  to 
shew  that  the  loss  had  been  occasioned  by  the  de- 
fioilt  of  the  defendant. 


1610. 


Abbott  Ld.  C.  J.  was  of  ^opinion  that  the  letter 
in  which  the  defendant  acknowledged  himself  to 
be  accountable  for  the  goods,  was  evidence  against 
him  to  go  to  the  jury. 

Afterwards  the  plaintiffii  had  a  verdict. 

Scarlett  and  JDenman  for  the  plaintiffs. 
Gaselee  and  Tindal  &r  the  defendant. 


RoBEY  V.  Howard. 

nrHE  declaration  alleged  that  the  plaintiff  had*  at 
the  requert  of*  the  defendant,  paid  into  his 
hands  the  sum  of  315/.,  to  be  vested  in  the  pur- 
chase of  an  annuity,  and  that  the  defendant  under- 
took to  lay  the  money  out  upon  a  valid  security, 
and  alleged  as  a  breach,  tluit  the  defendant  had 
laid  out  the  money  upon  an  insufficient  security. 
The  defendant  had  pleaded,  in  abatement,  that  the 
promises  had  been  made  jointly,  by  himself  aod 
one  George  JDiggJes.  The  replication  denied  tiaiat 
the  promise  had  been  made  jointly. 

p  p  8  After 


Tuesday, 
DecAZ. 

Upon  a  plea  in 
abatement  for 
non-joinder  of 
anodier,  as  de- 
fendant in  as- 
sumpsit, the 
counsel  for  the 
plaintiff  is  to 
begin. — 
Evidence  to 
sustain  the 
plea. 


556  CASES  AT  NISI  PRIUS, 

1819.  ^  After  the  pleadings  had  been  opened,  it  was 
made  a  question,  whether  the  counsel '  for  the 
plaintiff  or  for  the  defendant  ought  to  b^in. 

Abbott  Ld.  C.  J.  was  of  opinion,  that  the 
counsel  for  the  plaintiff  ought  to  begin,  since,  at 
all  events,  it  was  incUmbent  on  the  plaintiff  to 
prove  his  damages. 

It  appeared,  that  the  defendant  was  a  money- 
scrivener,  engaged  largely  in  transacting  negoti- 
ations for  the  purchase  of  annuities ;  the  principal 
evidence  on  the  part  of  the  plaintiff  consisted,  in 
producing  a  pass-book  between  the  plaintiff  and 
defendant,  in  which,  on  the  debit  side,  the  defend* 
ant  described  the  plaintiff  as  debtor  to  Howard 
(the  defendant)  alone ;  and  in  which  book  also,  he 
gave  the  plaintiff  credit  for  the  3151.  in  his  own 
name.     It  was  also  proved,  that  similar  books  had 
been  kept  between  the  defendant,  and  several  other 
persons.     It  appeared,  also,  that  the  account  had 
been  kept  with  the  banker  in  Howard^^  name  alone, 
and  not  in  the  joint  n^mes  oIl  Hcnoard  and  IXggles. 
On  the  other  side,  much  evidence  was  adduced,  in 
order  to  shew  that,  at  the  time  when  the  money 
was  advanced,  viz.   in  1808,  Diggles  was  a  co- 
partner with  the  defendant.    It  also  appeared,  that 
the  joint  names  of  Howard  and  Diggles  were  then 
inscribed  on  a  brass  plate  on  the  door  of  thieir 
office  of  business,  and  that  they  had  effected  in- 
surances and  caused  enrolments  to  be  made,  and 
done  other  business  in  their  joint  names* 

On 
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On  the  part  of  the  plaintiff  it  was  insisted,-  that  ^  1819. 
although  a  partnership  might  subsist  at  the  time 
between  the  defendant  and  Diggles,  yet,  that  in 
the  present  instance,  the  plaintiff  contracted  with 
the  defendant  solely,  and  that  the  pass-book  was 
strong  evidence  to  prove  this. 

Abbott  Ld.  C.  J.,  in  summing  up  to  the  jury, 
informed  them,  that  the  question  for  their  consider- 
ation was,  whether  the  plainti£&  at  the  time  when 
he  paid  the  money,  paid  it  to  Howard  and  Diggks 
jointly,  trusting  to  their  joint  responsibility,  or  he 
paid  it  to  Diggks  alone,  relying  on  his  sole  re- 
sponsibility. The  pass-book  was  a  very  important 
document,  since  it  appeared,  from  that  book,  as 
if  the  credit  had  been  given  to  Howard  alone, 
who  made  himself  debtor  for  the  315/.  which 
had  been  paid  for  the  purchase  of  the  annuity. 
That  evidence,  however,  was  capable  of  being  re- 
butted by  other  evidence,  tending  to  shew,  that 
thcT  credit  had  been  given  to  Higgles  as  well  as 
Howard.  After  commenting  fully  upon  all  the 
facts  of  the  case,  his  Lordship  added,  that  it  was 
for  the  jury  to  consider,  whether  the  plaintiff  in- 
tended, at  the  time,  to  trust  Howard  alone,  or  to 
give  credit  to  both  Howard  and  Diggks.  It  was 
very  possible,  that  the  plaintiff  might  suppose  that 
the  two  were  partners  for  certain  purposes,  and  to 
a  particular  extent,  as  in  the  preparing  the  deeds 
and  negotiating  annuities  with  the  grantors,  who, 
in  such  cases,  usually  paid  the  expences,  and  yet 

p  p  8  not 


MS  CASES  AT  NISI  FBIU8, 

1819.       not  supp<>8e   them  partners  with  respect  to  the 

'  Ro»Y   '  ""O'^^*  ^^'^^  ^«  advanced. 
„  »•  The  iury  found  for  the  plamtiff. 

Scarlett,  Marryattj    and    R.  Scarlett,    for  the 
plaintiff. 

Gumey,  Littledale,  and  Bamewall  for  the  de- 
fendant. 


Peacock  t^.  Murbell. 

The  value  of  'jfHIS  was  an  action  by  the  plaintiff^  as  the  in^* 
*^«  «**^P  "P"  dorsee  of  a  bill  of  exchange,  dated  January 
diange,  under  14th,  1819>  drawn  upon  the  defendant  for  the 
the  statute  gm^  of  104/1,  payable  two  months  after  date. 
lchtd.%t.^  ^.  ^t  appeared  that  the  bill  had  been  drawn  after 
Biu  of  Ex-      the  4th  and  before  the  14th  of  January,  and  bad 

^uiS  ^^^^  ^^^^  ^^'^^  ^"  ^^®  **^  ^^  *hat  month,  but 
the  date  upon  that  before  the  parties  left  town,  and  befbce  the 
ttjefeceofthc  acceptance,    the  date  had  been  altered,    for  the 

convenience  of  the  drawer,  from  the  4th  to  the 
14th.  The  bill  bore  a  stamp  to  the  amount  of 
4fS.  6d. 

Marryatt,  for  the  defendant,  objected  that  this 
was  not  the  proper  stamp.  The  stat.  55G.S, 
c.  184.  had  provided  in  the  schedule  that  bills 
drawn  at  a  date  not  exceeding  two  months  should 

bear 
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bear  a  stamp  of  one  specified  value ;  but  if  the 
time  exceeded  two  months'  date  the  ^bedule  re« 
quired  a  sUmp  of  a  greater  amount  (  that  in  the 
preeent  instance  the  bill  ou^t  to  have  borne  the 
larger  stamp.    But 

Abpott  lid.  C  J.  was  of  opinion  that  the  date 
meant  by  tlie  atatute  waa  the  date  on  the  face  of 
the  bUL 

The  plaintiff  had  a  verdict* 

Searktt  and  JEvans  for  the  plaintiff. 
MarrtfcM  and  Reader  for  l^e  defendant 


laie. 


PsAeocK 


SpAi^i.  V.  M4J»3£T  *nd  Others. 


Wednesdiy* 
December  %%• 

ACTION  on  the  case.       The  declaration   al-  in  an  action 

Jeged  that  the  plaintiff  was  the  occupier  of  a  o^Ae  case  for 
dwelling-hou^e  situate  in  Cav^ish  Court,  and  that  Lcri^oi^ 
h#  usedf  exerci^ed^   and  carried  on   there  th^  pj»ftetothe 
trad^  and  bu»ipe33  of  a  retailer  of  wines^  and  that  hJH^e,  bsinu- 
the  defendants  intending  to  oppress,  injure,  and  ^"^  ^^'  *^ 
impoverish  the  plaintifl^  and  to  cause  it  to  be  m!fo^e,°r* 
suspected  and  believed  that  he  kept  a  house  of  prefatory  aiie- 
ill.fame^   and  to  subject  him  to  the  pains  and  j^^SffSSd 
penalties  of  the  law  for  so  doings  ice*  set  up,  near  on  the  business 
to  the  door  of  his  said  dwelling-house,  a  board  ^y^toT"^ 
with  the  inscription   upon   it,    <'  fieware  of  bad  maybereje<^ed 

houses,"  &C.  ^  surplusage, 

there  being  no 
allpgpdon  that  the  publication  was  of  and  concerning  the  phuntiff  at  such  z^tailer  of  winea. 

?p  4-  The 
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}^^^ ^      The  defendants  pleaded  the  general  issuet  and 

also  two  special  pleas  of  justification  alleging  that 
the  plaintiff  did  keep  a  disorderly  house^  &c. 

In  order  to  prove  the  allegation  thai  the  plain- 
tiff carried  on  the  business  of  a  retailer  of  wines^ 
a  licence  from  the  excise  office  was  produced^  and 
proved  to  have  been  regularly  signed^  by  which  the 
plaintiff  was  authorised  to  deal  in  wines.  On  the 
part  of  the  defendant  it  was  objected,  that  this  was 
not  sufficient  without  shewing  that  the  plaintiff  had 
likewise  taken  out  a  licence  to  sell  ale  .and  beer^ 
since  the  statute  39  G.  3.  c.  59*  s.  9«  prohibited 
any  person  from  selling  wine  by  retail  unless  he 
had  also  a  licence  to  sell  ale  and  beer.  And  it* 
was  contended,  that  inasmuch  as  the  allegation 
had  not  been  proved,  that  the  plaintiff  must  be 
nonsuited,  since  he  could  not  be  allowed  to  main- 
tain an  action  for  being  prevented  from  doing  that 
which  was  unlawful. 

Abbott  Ld.  C,  J.  said  that  the  policy  of  re- 
quiring a  person  who  sold  wine  by  retail  to  take 
out  a  licence  for  the  sale  of  ale  and  beer  was 
obvious,  it  was  for  the  purpose  of  placing  the  re- 
tailer of  wine  under  the  superintendence  and 
controul  of  the  magistrates.  But  his  Lordship 
was  of  opinion  that  as  the  inscription  was  not  al- 
leged to  have  been  published  concerning  the 
plaintiff  as  a  retailer  of  wine,  the  allegation  thai 
he  was  so  might  be  considered  as  struck  out  of  the 
declaration. 

The 
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The  defendants  afterwards  entered  upon  their  IB  19. 

defence^  and  having  made  out  a  strong  case  ia  spalit^ 

support  of  their  pleas  in  justification^  the  plaintiff  v. 

elected  to  be  nonsuited.  Massm 

Scarlett  and  Reader^  for  the  plaintiffi 
Gumey  and  Knc/wlys  C.  S.  for  the  defendant* 


Fletcher  and  Another  v.  Bowsheb  and  Others. 

A  CTION  on  the  case.    The  first  count  of  the  The  vendor  of 

declaration  stated  that,  whereas  before  and  ^^^^^ 
at  the  time  of  committing  of  the  grievances  by  the  have  been  built 
defendants  hereinafter  mentioned,  the  said  defend-  *?  '^*^!  "J"^ 

.  thoogh  in  net 

ants  were  possessed  of  a  certain  ship  or  vessel  called  she  had  been 
the  Beaufort,  to  wit,  at,  &a  that  the  said  ship  had  ^^'^j^ 
not  been  built  in  the  year  1816,  of  the  best  uie  vendee  b 
English  oak.    That  the  said  ship  before  and  at  the  «tit>«d  to  le- 
time  or  the  committmg  of  the  said  gnevances  was  for  thedeoSt^ 
old,  rotten,  ruinous,  out  of  repair,  unseaworthy,  in  «Wiough  the 
great  decay  in  her  timbers,  and  infested  with  the  taiwn^dth^iU 
dry  rot,  to  wit,  at,   &c.  as  the  said  defendants  ^uks. 
before  and   at  the  time  of  committing  the  said 
grievances  well  knew.    Yet  that  the  said  defend- 
ants contriving,  and  fraudulently  intending  craftily 
and  subtly  to  deceive  and  injure  the  said  plaintiff 
in  this  respect,  and  to  induce  tjie  said  plaintifis  to 
purchase  the  said  ship,  at  and  for  a  large  sum  of 
money  heretofore  to  wit,  on,  &c.  at,  &c.  falsely, 
fraudulently,  and  deceitfully  represented  to  the 

said 
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,    ^^^'    ,  aftid  plaintiffs  that  the  said  ship  or  vesial  was  built  in 
FurcMft    ^^^  y^^  X816,  of  the  best  English  oak»  and  that 

^^f the  said  defendants  contriving*  &c.  then  and  tbero 

placed  the  said  ship  in  a  certain  situation  wharein 
the  decayed  state  and  condition  of  the  said  ship 
or  vessel  could  not  be  inspected  or  discoifered  by 
the  said  plaintiffs*  and  thea  and  tber^  put  and  laid 
a  certain  coat  of  pitch  of  great  and  extraordinary 
thickness  on  the  bottom  of  the  said  ship  or  vessel, 
and  then  and  there  used  and  employed  divers 

other  subtle  arts  and  devices  for  tb&  purpose  of 

concealing  the  decayed  state  and  condition  of  the 

said  ship  or  vessel  £rom  the  said  plainti^,  aqd 
thereby  tb«  said  defendants,  afterwards^  to  wit,  on, 
&c*  9>U  &c«  &lsely  induced  the  said  plaiptj^  to 
purchase  the  said  ship  with  divers  stQr93  be- 
longing thereto  from  the  said  plainti^,  for  a  certain 
price  or  sum  of  money,  to  wit,  the  sum  of  5800/. 
of  lawful  money,  3cc.  and  then  and  there  fakely, 
fraudulently^  and  deceitfully  sold  the  said  ship  or 
vessel,  with  the  stores  aforesaid,  to  the  said  plainti®, 
at  and  for  the  said  sum  of  money,  to  wit,  at,  &c, 
by  means  whereof  the  said  ship  being  then  and  there 
old,  rptten,  &c»  became  of  little  or  no  use  to  the 
said  plaintifll,  and  the  said  plaintiffs  were  tlaen 
and  there  cheated  and  defrauded  of  the  said  sum 
of  5800/,,  and  also  by  means  of  the  said  premises, 
the  said  plaintiffs,  believing  the  said  ship  to  be 
sound  and  seaworthy,  caused  a  certain  cargo  of 
goods  to  be  loaded  on  bpard  thereof,  in  order  to 
be  carried  therein  on  a  certain  voyage*  to  wit, 
from  Cork  to  the  Island  of  Jamaica  *,  and  the  said 

ship 
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ship  being  leaky  and  unseaworthy  during  the  said  ^  ^^^^ 
voyage,  the  said  goods  on  board  thereof  were 
greatly  damaged,  lessened  in  value  and  spoiled, 
and  also  by  means  of  the  premises*  afterwards,  to 
wit,  on,  &c«  at,  &c.  and  on  divers  other  days  and 
times  between  ths^t  day  and  the  day  of  exhibiting 
the  bill;  it  became  and  was  necessary  to  repair  and 
refit  the  said  ship,  and  the  said  defendants  have  been 
forced  and  obliged  to  lay  out  and  expend*  &c«  in 
and  about  the  repairing  and  refitting  of  the  said 
ship }  and  the  said  ship  being  so  infested  with  the 
dry  rot,  &c«  is  likely  still  to  continue  unaeawortby 
as  aforesaid,  and  soon  to  require  to  be  again  re* 
paired.  The  second  count  was  confined  to  the 
false  representation  that  the  ship  bad  been  built  in 
the  year  1816,  of  the  best  British  oak.  —  And  a 
third  count  alleged  the  deceit  to  consist  in  the 
misrepresentation  that  the  ship  had  been  built  in 
1815,  alleging  that  in  truth  and  in  fact  the  said 
ship  had  not  been  built  in  the  year  1816.  There 
were  also  other  special  counts  in  the  declaration. 

In  the  year  1817,  the  ship  Beatifort  "wa^  offered 
to  sale,  and  in  the  hand-biljs  and  advertisements 
which  were  circulated,  the  ship  was  described  as 
of  400  tons  burthen,  as  having  been  built  at 
Chepstcnv  in  the  year  1816,  of  the  best  EngUsh 
oak,  copper  fastened,  &c. 

In  the  register  the  ship  was  described  to  have 
been  built  at  Chepstow  in  the  county  of  ManmoiUht 
in  the  year  1816,  as  appeared  by  the  certificate 
of  Bowsfter^  Hodges^  &c.  (the  defendants)  dated 
Febniary  1st,  181 7.    By  tha  contract  of  sale,  the 

plaintiffi 
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^     ^^^^'    ^  plaindfl^  agreed  to  buy  the  ship  on  the  terms 
Fletcher    specified  in  the  register  and  inventory  annexed. 
0-  In  the  inventory  was  this  clause  :  —  the  ship  and 

stores  to  be  taken  with  all  &ults  as  they  now  are^ 
withoui  any  allowance  for  weight,  length,  quality, 
or  any  defect  whatsoever.  It  appeared  that  the 
ship  had  been  completed  for  launching  in  the  year 
1815,  and  that  after  having  been  launched  in  the 
October  of  the  same  year,  she  had  been  placed  in  a 
mud  dock  within  the  reach  of  the  tide*  When 
the  plaintiffs  intended  to  purchase  her,  they  had  a 
survey  made,  and  one  of  the  surveyors  stated  in 
his  evidence,  that  in  making  a  valuation  of  a  ship, 
he  usually  deducted  according  to  a  per  centage  for 
every  year  of  her  age.  Much  evidence  was  also 
given  by  the  plaintiff  to  shew  that  the  ship  had 
received  great  injury  from  having  been  left  for 
many  months  in  a  mud  dock,  and  that  the  timbers 
were  in  a  very  rotten  state  at  the  time  of  the 
sale. 

Scarlett,  for  the  ^defendant,  in  answer  to  this 
case,  proposed  to  shew  that  the  vessel  had  been 
built  of  the  best  oak  which  the  west  of  England 
produces,  that  it  had  been  selected  from  a  great 
quantity  of  wood,  and  that  the  defects  in  the  tim- 
bers  were  not  substantive  ones  since  the  parts 
might  easily  be  cut  out  and  replaced.  He  also 
contended,  that  the  variation  as  to  the  time  of 
building  the  ship  was  not  material,  particularly 
since  the  plaintifis  had  purchased  the  ship  as  she 
lyas  with  all  defects ;  but 

Abbott 
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Abbott  Ld.  C.  J.  was  of  opinion,  that,  on  the       ^^^^* 
evidence  ahready  given,  the  plaintiff  was  entitled   fl»tch»r 
to  a  verdict  independently  of  any  consideration  as         v. 
to  the  quality  of  the  materials.     The  contract  re-   ^^•"■** 
presented  the  vessel  to  have  been  built  in  1816, 
but  she  had  in  fact  been  launched  the  year  before. 
She  had  therefore  been  purchased  by  the  plaintiffii, 
who  depended  upon  a  false  representation  thus 
held  out  to  them.     One  of  the  witnesses  had  said, 
that,  if  he  had  known  that  the  ship  had  been  built 
in  the  year  1815,  he  should  have  put  a  different 
valuation  upon  her.    A  person  ought  either  to  be 
silent  or  to  speak  the  truth,  and,  in  case  he  spoke 
at  all,  was  bound  to  disclose  the  real  fact. 

Verdict  for  the  plaintifi^  subject  to  a  reference 
as  to  the  amount  of  the  damages. 

Marry ait^  Gumey^  and  Campbell  for  the  plain- 
ti&. 

Scarlett,  Gaselee,  and  Puller  for  the  defendants. 
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IN  THE  COMMON  PLEAS. 


Humphries  tnd  Another  v.  Wilsok. 
uf.,  shortly  be.  rpRQVER  bv  the  piaitttiffi  as  the  assignees  of 

fore  hb  bank-     X     -•..„.  y'',  -n      ^   i  li_  ^ 

ruptcy,  on  tVuUom  JiMgson  Bontdckj  a  bankrupt,  to  re- 

being  applied  cover  damages  for  the  conversion  of  a  bill  of  ez* 
whomheowd  change  for  the]  payment  of  100/.  drawn  by  the 
47L  to  pay  die  bankrupt  upon  and  accepted  by  William  BuUcekt/. 
f  tm  ^\x^  ^*  appeared  in  evidence,  that  the  bankrupt,  being 
change  to  get  indebted  to  the  defendant  to  the  amoatift  of  47 /^ 
It  discounted     ^^^  being  called  upon  for  payment,  said  that  he 

to  pay  his  own  ^.  *^   ,  f^   "^ 

debt  and  pay  had  the  bill  in  question  and  would  pay  him  if  he 
T^'^^^flir"  ^^"^^  procure  the  bill  to  be  discounted.  The 
the  bill  is  dis-  defendant  asked  for  a  few  days  in  order  to  make 
counted -^.  be-  inquiry  as  to  the  responsibility  of  the  acceptor. 
nipt,  JJ.  cannot  After  several  days  had  intervened,  the  defendant 
retain  the  bill  said  that  the  inquiries  which  he  had  made  were  not 
«d^ee!l/       satisfactory,  and  further  time  was  given  him  for 

the  purpose  of  inquiring  after  another  person 
whose  name  was  upon  the  bilK  In  the  meantime 
Bantock  became  a  bankrupt,    and  the  defendant 

afterwards 
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ftft^rwufds  tiBfhsed  to  give  up  the  bill  to  tht  8i»  ^    ^W^* 
signees,  telling  them  they  might  resort  to  their  Humphbiii 
actioOi  ^ 

Vaughan  Seijt.,  for  the  defendant,  contended 
that  there  was  no  proof  of  a  conversion  of  the  bill. 
Bantock  was  a  debtor  to  the  defendant,  and  the 
property  in  the  bill  had  passed  from  Bantock  by 
Ills  indorsement  of  the  bill.  In  case  the  defendant 
had  received  the  amount  of  the  bill  by  procuring 
it  to  be  discounted!  he  would  have  been  a  trustee 
for  the  surplus  after  paying  his  own  debt. 

Dallas  C.  J.,  in  charging  the  jury^  observed  that 
there  were  two  questions  for  their  consideration. 
FInBtf  for  what  purpose  the  defendant  had  con* 
sented  to  receive  the  bill,  since  to  that  event  only 
had  he  a  right  to  detain  it.  If  he  was,  by  the 
original  agreement,  to  retain  the  bill  till  the  debt 
was  satisfied,  then  certainly  he  had  a  right  to  keep 
it  as  against  the  assignees ;  but,  if  he  was  to  con- 
vert it  into  cash  and  deduct  the  difierence,  then, 
since  possession  was  given  for  that  special  object 
which  had  not  been  performed,  he  had  no  right  to 
detain  the  bill.  The  question  was,  whether  the 
bankrupt  had  parted  with  the  security  wholly  and 
at  all  events,  or  merely  for  a  specific  purpose.  The 
evidence  was  all  on  one  side;  the  bankrupt  had 
proved  that  the  agreement  was  not  that  the  bill 
should  be  retained  as  a  security,  but  that  it  should 
be  discounted,  and  on  being  applied  to  for  the  bill, 

the 
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1819^      the  defendant  had  refused  to  give  it  up,  and  sent 

HuMPHRiJBs  ^^^  parties  to  their  action. 

Verdict  for  the  plaintiff. 


Wilson. 


Lens  Serjt.  and  Starkie  for' the  plainti 
Vaughan  Seijt.  for  the  defendant. 


A.  by  the  di- 
rection of  B. 
purchases  cof- 
fee for  jO*f 
which  is  to  be 
delivered  at 
Leghorn  to 
jB»  8  <M!der. 
The  coffee  is 
accordingly 
sent  to  Lqg;- 
hom  and  is 
sold  there  by 
A^s  agents, ' 
and  by  his  di- 
rection>  jB.may 
maintain  trover 
against  A*  for 
the  conversion 
of  the  coffee, 
although  the 
price  has  not 
been  actually 
tendered  to  A. 


Payne  v.  Brander. 

TROVER  to  recover  the  value  of  280  bags  of 
coffee. 
The  pliuntiff  gave  the  defendant,  Brander,  who 
resided  in  London^  an  ofder  to  purchase  coffee  for 
him  at  Rio  Janeiro  to  the  amount  of  1500/.  ster- 
ling, to  be  shipped  in  the  Bonetta^  which  was  char- 
tered by  the  defendant,  and  to  be  carried  to 
Leghorn^  and  there  to  be^  delivered  to  some  agent 
to  be  appointed  by  the  plaintiff.  After  the  making 
of  this  contract,  the  defendant  effected  policies  of 
insurance  on  the  coffee  in  the  name  and  on  the. 
behalf  of  the  plaintifil  The  coffee  was  bought  by 
the  defendant's  correspondents  at  Rio  Janeiro,  and 
shipped  in  the  Bonetta  to  Leghorn^  where  it  had 
been  sold  by  Fletcher^  M'Gee,  and  Co.  the  de- 
fendant's agents.  After  the  sailing  of  the  BonettOy 
the  defendant  said  in  conversation,  that  he  had  re- 
ceived advices  frotn  his  agents  at  Rio  Janeiro, 
that  the  plaintiff's  coffee  had  been  purchased^  and 
would  be  shipped  by  the  Bonetta,  and  would  be 
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laid  down  at  Leghorn  at  ^SB.  per  c?rt. ;  that  the  ^  \919. 
invoice  and  bill  of  lading  had  not  arrived,  but  that 
they  were  expected  by  the  next  packet.  It  also 
appeared,  that  a  bill  of  lading  had  been  received 
by  the  defendant,  in  which  the  coffee  waa  speci*- 
fied,  and  the  letter  P.  placed  opposite  to  it,  in 
order  to  denote  that  it  was  the  cofiee  purchased 
on  account  of  the  plaintiff.  After  this  the  de- 
fendant had  said,  that  Baxter  and  Co.,  his  agents  at 
Rio  JaneirOi  had  declined  making  the  purchase, 
and  at  his  instigation  the  plaintiff  procured  the 
stamp  duties  upon  the  policies  to  be  returned  at 
the  stamp  oflSce. 

Copley  S.  G.  on  the  part  of  the  defendant,  ob« 
jected  that  the  facts  did  ndt  shew  a  tortious  con« 
version.  No  agent  had  belen  appointed  by  the 
plaintiff  at  Leghorn  to  receive  the  goods  on  his 
account,  and  they  were  of  course  delivered  to 
Messrs.  Fletcher  and  Co.,  the  agents  of  the  plain- 
tiff;  and  neither  the  plaintiff,  nor  any  agent  for 
him,  was  entitled  to  the  possession  of  the  goods 
until  the  price  had  been  tendered,  or  at  least 
until  it  had  been  shewn  that  he  was  in  a  con* 
dition  to  offer  payment.  The  coffee  had  been  sold 
by  the  defendant's  agents,  and  they  held  the  pro- 
ceeds for  the  parties  entitled  to  them,  and  they 
were  ready  to  account  for  them. 

Abbott  Ld.  C.  J.,  in  summing  up  to  the  jury^ 
observed  to  them,  that  the  question  was  whether 
the  plaintiff  was  entitled  to  recover  the  value  of 
«  VOL.  II.  Q  Q  the 
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1819.  the  co£fee  upon  the  count  in  troveft  for  although 
there  was  a  count  in  the  declaration  founded  upon 
a  tortious  refusal  on  the  part  of  the  defendant  to 
deliver  the  bill  of  lading  to  the  i^laintifl^  that  count 
appeared  to  be  out  of  the  question*  The  jJlaintiff 
had  given  directions  to  the  defendant  to  write  to 
his  agent  in  Mio  Janeiro^  to  purchase  280  bags  of 
coffee  for  the  plaintifl^  to  be  sent  to  the  Medi^ 
terranean.  That  order  had  been  executed,  for  it 
appeared  that  the  defendant  had  received  advice 
from  Baxter  and  Co.  that  they  had  made  the  pur* 
chase,  and  that  the  cofiee  would  be  laid  down  aft 
Leghorn  at  the  rate  of  7^^*  per  cwU  including 
freight  and  other  charges.  That  the  cofiee  had 
been  consigned  to  any  person  to  he  appointed  by  the 
plaintiff  and  marked  with  the  letter  P.  The  ship 
had  arrived  at  Leghorn^  and  it  also  appeared  that 
an  insurance  had  been  effected  on  the  goods  by 
the  defendant  in  the  name  of  the  plaintiffi  This 
was  sufficient  in  point  of  law  to  shew  that  the  pro- 
perty in  the  goods  had  vested  in  the  plaintiff}  if 
they  had  been  lost  in  the  course  of  the  voyage,  he 
must  have  borne  the  loss.  The  only  question  then 
was,  as  to  the  conversion  of  the  cofiee' by  the  de- 
fendant i  if  the  sale  had  been  made  by  his  agents 
the  question  for  the  consideration  of  the  jury  wa% 
whether  the  sale  had  been  effected  by  Fletcher 
and  Co.  by  the  direction  of  the  defendant.  The 
defendant  had  directed  the  captain  of  the  JBonetta 
to  go  to  Fletcher  and  Co.  at  Leghorn^  from  whom 
he  was  to  receive  further  orders.  Fletcher  and  Co. 
bad  transmitted  the  account  of*  salea  QQade  by  theOi 

to 
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to  the  defendanti  and  after  this  the  defendant  had  ^  i^^^* 
advified  the  plaintiff  to  get  the  stamp  duty  upon  the 
policies  returned.  It  was  for  the  jury,  under  all 
the  circumstances  of  the  case,  to  say  whether  the 
sale  had  not  been  eflfected  according  to  directions 
from  the  defendant 

Verdict  for  the  plainti£ 

Scarlett^  Gumey^  and  Campbell  for  the  plaintiff. , 

Copley  S.  G.  Chitty,  and  Tyrrell  for  the  de- 
fcfndadt^ 


HOBtniTSOM  t).  CAttUTlIERS. 

A  CTION  on  a  policy  of  insurance  on  the  Lady  ^  V^^^}^ 

A^       .  ,     /  1       .         •      .•  r  I.  f   80  shattered  by 

Castkreagh,  from  toe  tefmmation  ot  her  out*  a  storm  that  in' 
ward  voyage  at  New  South  Wales  to  any  of  or  ail  ^^  ^p""^''  ?^ 

^  the  masterwho 

the  East  India  islands,  the  East  Indies^  Persia^  exercises  a 
or  elsewhere,    &c.  until  her  arrival   at  her  last  fa»r  and  honest 

...  /•I'l  •  1  1  "i  •      discretion  on 

Station   oi    discharging   her   homeward   cargo  m  the  subject,  she 

Europe.  cannot,  with- 

The  Lady  Castlereagh  had  arrived  safely  at  ^Totibe^ 
MadraSf  where  she  had  been  chartered  to  the  u^es  of  the 
governor  for  the  conveyance  of  troops  to  England*  on  hcrvoyage 
A  monsoon  arising,  she  was  obliged  to  put  out  to  and  cannot  be 
sea,  and  afterwards  proceeded  to  Madras  and  Cud-  '^*^  ^"^^^ 

'  ^  anexpenceex- 

dakrCf  where  she  arrived  in  so  very  shattered  con^  ceeding  the 

amount  of  a 
tofal  loss,  and  he  accordingly  abandons  and  sells  her,  the  owner  may  recover  from  the 
hUrtr  m  IftTH  total  \a^  altheogli  it  eveMually  turn  6iit  to  he  pocdMe  that  the  vessel 
might  have  proceeded. 

Q  Q  2  dition, 
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1819^       dition,  that  it  would  have  been  impossible  to  proceed 

Robertson  further  without  the  most  imminent  risk  of  the  lives 

V.  of  the  crew.  A  survey  was  made  of  the  ship,  and  it 

Caruthbbs.  ^^  f^^^^ J  ^Ij^^.  gjjg  ^^yjj  ^^^  ^^  repaired  at  a  less 

expence  than  30,0()02. ;  upon  which  the  captain  sold 
^  her  on  account  of  the  underwriters,  having  cal- 

culated that  the  expences  of  repairing  would  con- 
siderably exceed  that  of  a  total  loss. 

On  the  part  of  the  defendant  it  was  insisted, 
that  the  captain  might,  notwithstanding  the  injury 
done  to  the  ship,  have  proceeded  to  Bengal  and 
Trincomalee^  and  have  had  the  ship  repaired,  and 
that  it  was  not  competent  to  the  plaintiff  to  con- 
vert an  average  into  a  total  loss,  by  condemning 
and  selling  the  ship.  The  effect  of  such  a  pro- 
ceeding was  to  throw  the  whole  of  the  burthen  on 
the  underwriter,  whereas  if  the  captain  had  pro- 
ceeded on  the  voyage,  the  loss  must  have  been 
borne  in  proportion  by  the  owners  of  the  cargo 
and  of  the  freight.  It  was  urged  that  the  ship 
had  remained  at  Cuddalore  two  months,  and  that 
she  had  afterwards  actually  conveyed  a  cargo  to 
Calcutta. 

Abbott  Ld,  C.  J.  The  question  is  not  whether 
by  possibility,  if  a  different  conduct  had  been  pur- . 
sued  by  the  master,  the  ship  might  not  eventually 
have  been  saved,  but  whether,  exercising  the  best 
discretion  he  could  upon  the  subject  matter,  he 
was  not  justified  in  abandoning  the  ship  without 
entering  into  a  nice  and  minute  calculation.  He 
*     certainly  must  not  act  hastily  and  at  random,  he 

must 


AFTER  MICHAELMAS  TERM,  60  GEORGE  in.  578 

must  exercise  the  same  judgment  and  discretion  as       1819. 
if  the  ship  had  been  uninsured.  Robertsok 

Verdict  for  the  plaintiff.         v. 

Caruthxrs* 

Scarktt  and  Pollock  for  the  plaintifll 
Copley  S.  G.  for  the  defendant. 

See  DacosU  v.  Newnham^  %  T.  R.  408^  z  Camp.  541.  Thomson 
V,  Rowcroft*  4  East.  34.  Leatham  v.  Tovey»  3B.&P.  Macarthy 
V.  Abel>  5  Easti  388.    Everth  v.  Smithy  2  M.  &  S.  %^Z* 


Robertson  r.  Mabjoribanks. 

pOLICY  of  insurance    on  freight,   valued    at  insurance  on 
10,000/.  of  the  ship  Lady  Castlereagh,  on  her  ^z^^^!'^    ' 

*■  cf    '  voyage  from 

voyage  from  New  South  Wales,  to  her  port  or  jt.  to  b.-,  a 
ports  of  discharge  and  loading  in  India  and  the  ad,  insurance 
East  India  islands,   during  her  stay  and  loading  luedzAo^h 
there,  and  from  thence  to  her  port  or  ports  of  ®"  *  voyage 
discharge  in  Europe.  — Loss  by  the  perils  of  the  ;^d\hencc  to' 
seas.  —  By  a  memorandum  to  the  policy  it  was  c.,  with  a  mr- 
declared  and  fully  understood,  that  in  the  event  of  ITtAeihiJ**^ 
the  ship  being  lost  previous  to  her  loading  in  should  be  lost 
India  for  Europe,  a  settlement  should  be  made  **^;t '*!?!" 

■*  •  ment  snoula  te 

as  if  she  had  oh  board  an  entire  homeward  freight,  made  as  if  she 
and  no  other  proof  of  interest  whatsoever  should  J**^^*«*®». 

,  .       ,  r.  board  an  entire 

be  required  m  the  event  of  such  loss  but  the  pro-  freight  to  c. 

duction  of  the  said  policy.  The  ship  earns 

'^        •'  freight  to  the 

amount  of  2500/.  on  her  voyage  from  ji,  to  B.  and  b  lost  at  B.$  the  assured  cannot 
recover  for  a  greater  I091  thaq  7500/. 

(i<^9  It 
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^19^  It  appeared,  that  after  the  Lady  Castlereagh  had 

BoBBRTsoK  completed    her   outward-bound    voyage  to   New 

V*  South  WaleSj  the   captain  had   made  a  contract 

BA^¥^^  ^^^^  *^®  governor  to  proceed  with  convicts  to 
Van  Dieman^s  Land^  and  from  thence  to  convey 
troops,  women  and  children  to  Madras^  and  that 
the  vessel  had  completed  the  voyage  to  Madras^ 
and  had  thereby  earned  2500/.  It  also  appeared 
that  the  plaintiff  had  effected  policies  to  secure 
the  fruits  of  the  voyage  to  Madras  at  the  rate  of 
405.  per  cent,  and  that  the  present  defendant  had 
been  one  of  the  insurers  upon  that  policy.  In  ex- 
pectation of  freight  to  be  procured  from  Madras 
to  England^  the  present  policy  had  been  effected ; 
the  vessel  had  been  driven  from  the  Madrons  roads 
by  a  monsoon,  and  it  was  not  disputed  in  tbe 
action  that  she  had  afterwards  been  lost  through 
perils  of  the  seas. 

Before  this  a  charter-party  had  been  executed 
for  the  conveyance  of  troops  from  Madras  to 
England  for  the  sum  of  10,000/. 

It  Was  contended  on  the  part  of  the  defendant 
that  the  plaintiff  was  not  entitled  to  recover  for  a 
greater  loss  than  7500/.,  since  the  sum  of  9A(X^ 
had  actually  been  earned  by  the  voyage  from  New 
South  Wales  to  Madras. 

On  the  part  of  •  the  plaintiff'  it  was  alleged,  that 
the  latter  insurance  upon  which  the  present  action 
was  brought,  had  been  effected  entirely  .with  |i 
view  to  the  latter  voyage  from  Madras  to  England^ 
and  that  the  special  memorandum  had  been  intro- 
duced solely  with  that  view.     That  the  sum  of 

40^. 
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40s.  per  cent  had  been  paid  to  the  defendant  fc*  ^    I8i9> 
the  insurance,  to  the  amount  of  2500/.  from  New  RoBmiT«oii 
South  Wales^  to  ^Madras,  and  5  guineas  pr^  cent.         «• 
on  the  subsequent  voyage,  and  therefore  that  the      bakkiL  ' 
whole  sum  insured  by  the  two  policies  was  to  be 
considered    to  be    12,500/.,    that  otherwise  the 
plaintiff  would  in  fact  have  been  paying  at  the 
rate  of  71.  Ss.  per  cent,  on  the  voyage  from  New 
South  Wales  to  Madras^  or  at  least  that  the  plain* 
tiff  was  entitled  to  a  return  of  the  premium  on 
the  first  voyage.    It  was  proposed  to  give  evidence, 
to  shew  that  the  intention  of  the  plaintiff  to  in- 
sure to  the  amount  of   10,000/.    on  the  latter 
voyage  had  been  communicated  to  the  under^ 
writers,  and  that  the  memorandum  had  been  in« 
troduced  with  their  concurrence  for  the  purpose 
of  effectuating  their  object. 

Mr.  Hathaway f  the  first  underwriter  upon  the 
policy,  having  been  called  as  a  witness,  stated  that 
such  a  communication  had  been  made  to  him. 

It  was  objected  that  this  was  not  evidence 
against  the  defendant,  who  was  a  subsequent  un- 
derwriter, unless  it  could  be  shewn  that  the  com- 
munication had  been  made  to  him. 

Scarlett^  for  the  plaintifl^  insisted  that  a  commu- 
nication to  the  first  underwriter  was  a  commu- 
nication to  all. 

Abbott  Ld.  C.  J.  It  is  a  communication  to  all 
for  their  benefit,  but  can  you  charge  one  under- 

Q  Q  4  writei* 
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^^^^*    ^  writer  by  means  of  a  communication  made  to 

Robertson  another? 

V. 

jANK^'       The  plaintiff  failed  in  proving  that  any  such 
communication  had  been  made  to  the  defendant. 

Abbott  Ld.  C*  J*  Here  is  a  policy  which  covers 
the  freight  from  New  South  Wales  to  Madras ; 
if  the  ship  had  been  lost  between  the  two,  the 
insurer  would  have  been  liable  to  the  loss  of  the 
freight.  It  is  of  infinitely  greater  importance  to 
abide  by  the  terms  of  a  written  instrument,  al- 
,  though  the  object  of  the  parties  may  be  frustrated 
in  particular  instances,  than  in  every  case  to  enter 
into  a  discussion  of  the  motives  and  intentions  of 
the  contracting  parties.  I  am  of  opinion  that  the 
policy  would  have  been  sufficient  to  cover  a  loss  if 
it  had  taken  place  between  New  South  Wales  and 
Indian  to  the  amount  of  10,000/i,  and  since  the  de- 
fendant must  have  paid  such  a  loss,  he  is  entitled 
to  have  the  sum  of  2500/.  which  has  been  receiv- 
ed, deducted  from  the  10,000/. 

Verdict  accordingly. 

Scarlett  and  Pollock  for  the  plaintifil 
Copley  S.  G.  for  the  defendant. 


».. 
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1819. 

CuLLEN  V.  Morris*  ' 

^HIS  was  an  action  on  the  case  against  the  de-  ^"*f^ . 

fendant  as  the  high  bailiff  of  the  city  of  WesU  far  a  membw^ 
minster 9  for  refusing  the  vote  of  the  plaintiff  at  the  tp  serve  in  par- 
election  of  a  citizen  for  the  city  of  Westminster  for  ^j^  i^abitmt 
the  parliament*  houychoiden 

The  first  count  of  the  declaration  recited  the  ^J^t'^c 
writ  out  of  Chancery,  directed  to  the  sheriff  of  the  who  hat  been 
county  of  Mtddlesejc  to  cause  such  citizen  to  be  ^^^"£1^^ 
elected,  the  sheriff  ^s  precept  to  the  bailiff  of  WesU  poor's  rates  for 
minster,  the  delivery  of  the  precept  to  the  de-  ^^U**" " 
fendant,  and  then  alleged  as  follows :  By  virtue  of  although  the 
which  said  precept,  and  by  virtue  of  the  writ  afore-  ^«  poor's  rates 
said,  they  the  said  citizens  of  the  city  of  West-'  ten^z^' 
minster  being  in  that  ^behalf  duly  forewarned,  to  areinarrearat 
wit,  on,  &c.  at,  &c.  before  him  the  defendant,  the  mern^of  the^^ 
bailiff  aforesaid,  were  assembled  to  elect  a  citizen  election,  no 
for  the  said  city  according  to  the  exigency  of  the  |^^*hL^ 
writ  and  precept  aforesaid,  and  during  that  as-  been  made 
sembly  to  that  intention  and  before  such  citizen  or^e^ST^ 
by  virtue  of  the  writ  and  precept  aforesaid,  was  due,  and  no 
elected,  to  wit  on  the  day  and  year  last  aforesaid,  at,  ^"^^' 
&c.  he  the  plaintiff  then  and  iJiere  being  an  inhabi-  been  left  at  lis 
tant  householder  of  the  parish  of  St  George,  Hano^  ^^*°^'    ^  ^ 
ver  Sqtiore,  in  the  said  city  and  liberty  of  Westmin^  entitled  to  vote 
ster,  and  paying  scot  and  lot,  and  entitled  to  give  his  >^  ^«  P»y  ^ 
vote  for  the  choosing  of  a  citizen  for  the  city  and  S^eiecl^n^ 
liberty  of  Westminster  aforesaid,  according  to  the     in  an  action 

agtinst  a  re- 
turning officer  for  refusing  a  vote,  the  malice  of  the  defendant  is  an  essential  ingredient 
to  support  the  action, 

exigency 
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1819.       exigency  of  the  writ  and  precept  aforesaid  before 
him  the  defendant,  bailiff  of  the  dean  and  chapter 
of  the  collegiate  church  of  St.  Peter^  at  West- 
minster^  as  aforesaid,  to  whom  then  and  there  it 
did  duly  belong  to  take  and  allow  the  vote  of  him 
the  plaintiff  of  and  in  the  premises,  was  ready,  and 
offered  to  give  his  vote  for  choosing  John  Cam 
Hobhotcs€y  Esquire,  a  citizen  for  that  parliamentf 
by  virtue  of  and  according  to  the  writ  and  precept 
aforesaid ;  and  the  vote  of  him  the  plaintiff  then 
and  there  of  right  ought  to  have  been  admittedt 
and  the  defendant  so  being  then  and  there  bailiff 
as  aforesaid,  was  then  and  there  requested  to  re- 
ceive and  aUow  the  vote  of  him  the  plaiotiff  in  the 
premises:   Nevertheless,  he  the  defendant  being 
then  and  there  bailiff  as  aforesaid,  well  knowing 
the  premises,  but  contriving  and  fraudulently  and 
maliciously  intending  to  damnify  him  the  plaintiff 
in  this  behalf,  and  wholly  to  hinder  and  disappoint 
bim  of  his  privilege  of  and  in  the  premises,  did 
then  and  there  hinder  him  the  plaintiff  to  give  his 
vote  in  that  behalf,  and  did  then  and  there  abso- 
lutely refuse  to  permit  him  the  plaintiff  to  give  his 
vote  for  choosing  a  citizen  for  that  dty  and  liberty 
to  the  parliament  aforesaid^  and  did  not  receive, 
nor  did  he  allow  the  vote  of  him  the  plaintiff  for 
that  election,  and  a  citizen  qf  that  dty  was  elected 
for  the  parliament  aforesaid  he  the  plaintiff  being 
so  exduded  as  aforesaid,  without  any  vote  of  him 
the  plaintiff  then  and  there  by  virtue  of  the  writ 
and  precept  aforesaid,  to  the  injury,  enervation, 

and 
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and  destruction  of  the  aforesaid  privilege  of  him  ^    1819. 
the  plaintiff  of  and  in  the  premises. 

In  the  second  count  the  refusal  was  alleged  as 
follows :  And  the  said  defendant  being  then  and 
there  bailiff  as  aforesaid,  was  then  and  there  re«- 
quested  to  receive  and  allow  the  vote  of  him  the 
plaintiff  in  the  premises.    Nevertheless,  he  the  dc» 
fendant  being  then  and  there  bailiff  as  aforesaid, 
well  knowing  the  premises,  but  contriving  and  in- 
tending to  damnify  him  the  plaintiff  in  this  behalf, 
and  wholly  to  hinder  and  disappoint  him  of  his 
privilege  of  and  in  the  premises,  did  then  and 
there  hinder  him  the  said  plaintiff  from  giving  his 
vote  in  that  behalf,  and  did  then  and  there  abso- 
lutely refuse  to  permit  him  the  plaintiff  to  give  his 
vote  ibr  choosing  a  citizen  for  that  city  to  the  parw 
Hament  aforesaid,  and  did  not  receive,  ^nor  didiie 
allow  the  vote  of  him  the  said  plaintiff  for  that 
election,  and  a  citizen  of  that  city  was  elected  for 
the  parliament  aforesaid,  he  the  said  plaintiff  being 
excluded  as  before  is  set  forth,  without  any  vote 
of  him  the  said  plaintiff  then  and  there  by  virtue 
of  the  writ  and  precept  aforesaid,  to  the  injury, 
enervation,  and  destruction  of  the  aforesaid  pri- 
vilege of  him  the  plaintiff  of  and  in  the  premises 
aforesaid. 

There  were  also  several  other  counts  in  the  de- 
claration, which  it  is  unnecessary  to  notice. 

The  plaintiff  was  a  broker,  residing  at  Knights- 
bridge,  within  the  parish  of  St.  George,  Hanover 
Square.  The  election  of  a  member  to  serve  in 
parliament  for  the  city  <^  Westminster^  in  the  place 

of 


MOBRIS. 


580  CASES  AT  NISI  PEIUS, 

^1B19.       of  Sir  Samuel  RomiUy^  commenced  on  the  Sd  of 
CuLLEw     Marchf  1819.     The  plaintiff  had  been  a  rated  in* 
V.         habitant  of  the  parish  of  St.  George^   Han&oer 
Square^  for  many  years,  and  had  paid  his  poor's* 
rates  up  to  the  preceding  month  of  March.     In 
that  month  a  new  rate  was  made,  and  the  plaintiff 
owed  for  three  quarters  of  that  rate,  which  were 
due  at  the  preceding  Christmas ;  the  rate  for  the 
fourth  quarter  was  not  due  at  the  time  of  the  elec- 
tion.    The  collector  of  the  rates  had  called  at  the 
house  of  the  plaintiff  in  the  preceding  October 
for  payment  of  the'  rates  then  due,  but  he  had 
never  made  any  personal  demand  upon  the  plain- 
ti£^  nor  had  he  left  any  demand  in  writing  at  his 
house.     For  convenience  sake  the  rates  were  usu- 
ally collected  half-yearly.     It  appeared  from  a  re- 
cital in  the  stat.  51  G.  3.  c.  156.  and  also  by  a 
resolution  of  a  Committee  of  the  House  of  Com- 
mons, that  the  right  of  voting  in  the  city  of  fVest- 
minster  was  vested  in  the  inhabitant  householders 
paying  scot  and  lot.     On  the  23d  of  February^ 
(the  election  having  commenced  on  the  15th)  the 
plaintiff  tendered  his  vote   at  the  hustings,  but 
because  he  had  not  paid  the  rates  was  rejected, 
and  desired  to  go  round  to  the  high  bailiff's  box, 
where   disputed  votes  were  argued  and  decided 
upon.     The  plaintiff  retired,  and  on  the  next  day 
{February  S^th)  paid  four  quarters  rates  up  to  the 
Lady-day  following  inclusive.     On  the  27th  of 
February  the  plaintiff  again  tendered  his  vote  at 
the  hustings  and  was  again  rejected,  he  then  went 
round  to  the  high  bailiff's  bpx,  where  his  right  to 

vote 
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vote  was  canvassed  before  the  high  bailiff  and  the       1S19. 
counsel  for  Mr.  Hobhouse^  who  was  a  candidate,     cullto-  ' 
and  for  whom  the  plaintiff  tendered  his  vote,  in*         o; 
sisted  upon  the  plaintiff's  right  to  vote,  and  cited     ^^^^^^* 
the  Shqftesbvry  case,  a  copy  of  which,  extracted 
from  the  minutes  of  the  committee  on  the  ShqfteS'^ 
bury  election,  was  given  in  evidence  on  the  trial  as 
follows : 

11th  February,  1813. 
Committee  on  the  Shaftesbury  election. 

Resolved.  —  That  they  will  proceed  to  hear  the 
arguments  of  the  counsel  on  the  question,  whether 
persons  rated  and  not  having  paid  the  rates  before 
the  day  of  election,  the  rate  having  been  legally 
demanded,  and  no  fraud  appearing  on  the  part  of 
the  overseers,  are  disqualified  from  voting. 

12th  February,  1813. 

Mr.  A.  and  Mr.  B.  were  heard  in  support  of 
their  construction  of  the  resolution  determining 
the  right  of  voting  in  the  borough  of  Shaftesbury. 

Mr.  Nolan  was  heard  on  the  part  of  the  peti- 
tioners, and  contended  that  the  words  of  the 
resolution  of  the  House  of  Commons  "  paying 
scot  and  lot,"  meant  rated  and  liable  to  pay  scot 
and  lot. 
Determined, 

That  this  committee  does  not  confirm  the  reso« 
lution  of  the  Bridgewater  committee,  on  which  the 
counsel  have  been  heard,  and  that  counsel  for  the 
petitioners  be  directed  to  proceed. 
Determined,  13th  February,  1813.    • 

That  having  over-ruled  the  objections  against 
the  votes  of  the  twenty-seven  men  on  the  simple 

ground 
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1919.  ground  of  theic  not  having  actually  ps^  the  last 
rates  when  demanded,  they  will  be  considered  aa^ 
good  votes  unless  otheir  objections  are  made  to 
them,  which  the  counsel  for  the  sitting  members 
are  at  liberty  to  go  into. 

The  poor  reliei'  bode  delivered  in^  &c* 
Determinedi  19th  Februmy^  181S* 

That  the  votes  of  James  Atcheson^  George  Chitty, 
WilHam  BiaiKffbrdf  and  six  others,  who  were  re- 
jected on  account  of  non-payment  of  ratesy  ought 
to  have  been  received  and  placed  on  the  petitioner's 
poll# 

The  defendant  acting  under  the  advice  of  his 
solicitor,  rejected  the  plaintiff's  vote.  Evidence 
waa  also  adduced  on  the  part  of  the  plaintiff  with 
respect  to  the  conduct  of  the  defendant  with  r^ 
gard  to  other  votes,  with  a  view  to  shew  that  he 
had  acted  partially  in  excluding  votes  for  Mr. 
Hobhousef  and  in  receiving  those  of  persons 
similarly  circumstanced  for  Mr.  Jjamb,  the  other 
candidate.  On  the  part  of  the  plaintiff,  it  was 
contended,  /that  in  case  the  evidence  should  be 
insufficient  to  convince  the  jury  that  the  defend- 
ant  had  acted  maliciously  as  alleged  in  the  fii^t 
count,  yet,  that  still  the  plaintiff  was  entitled  to 
a  verdict;  and  to  damages  for  the  unlawful  rejec* 
tion  of  his  vote,  and  L>ord  Holt*s  judgment  in  the 
case  of  Ashby  and  White  (jC^  and  the  cases  of 
Grew  V.  Milward^  Drew  v.  Colton  (Jb)  were  cited 
in  support  of  this  position. 


i»a     III    ■      II  ii 


{a)  %  Ld.  Rav.  938.  6  Mod.  46*    I  Ssdk.  19.   3  Stik.  17.  Holt.  524* 

On 


AFTER'  MICHASUilAS  TEKM,  60  OEORGE  m. 

On  the  part  of  the  defendants  it  was  ecmtend*  ^  ^>i^ 
ed  in  the  first  place^  that  the  plaintiff  waa  not 
entitled  to  vote  at  all,  inasmuch  as  he  had  not 
paid  his  rates  for  the  spacei  of  six  months  before 
the  commencement  of  the  election.  The  stat. 
26  Geo.  3.  c.  100.  enactedy  that  no  person  should 
be  admitted  to  vote  at  any  election  of  a  member 
to  serve  in  parliament  for  any  city  or  borough,  &c« 
as  an  inhabitant  paying  scot  and  lot»  &c«  unless 
he  shall  have  been  actually  and  bondjide  an  inha^ 
bitant  paying  scot  and  lot,  &c«  six  calendar  months 
previous  to  the  day  of  election.  It  had  always 
been  held  under  the  construction  of  this  act,  that 
the  party  must  have  his  dective  character  com^ 
plete,  before  the  day  on  which  the  election  shall 
commence. 

In  the  Bridgewater  case  (a)  it  had  been  held,  that 
persons  rated  and  not  having  paid  the  rates  before 
the  day  of  election,  the  rates  having  been  legally 
demanded  and  no  fraud  appearing  on  the  part  of 
the  overseers,  are  disqualifi^  from  voting.  Under 
this  authority  the  high  bailiff  had  acted.  The 
Forney  case  was  also  referred  to  as  being  a  late 
decision  of  a  committee  of  the  House  of  Com* 
mons  to  the  same  effect.  It  was  also  contended, 
that  the  malice  of  the  defendant  was  a  neces* 
sary  ingredient  in  Ihe  action.  In  the  case  of 
Sargeant  v.  Milward{b^  express  malice  was  proved, 

and  the  malice  of  the  party  mode  a  part  of  the 

1  ...  . . 

(a)  I  Peck.  io8.     Orme's  Digest,  %^%.     See  also  the  Seafiord  Case, 
X792.    ShneoD.  Z39,  %^td.    Orme's  Digest,  ad.  ed.  ajx. 

(b)  Lttden.  shS* 

plaintiff^s 


MORBIS. 
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1819^  plaintiff's  case  upon  the  proceedings  in  error.  In 
CuLLEN  -D^*^^  V.  ColtoHf  which  was  an  action  for  maliciously 
V.  refusing  the  plaintiff's  vote  j  the  counsel  for  the 
{daintifi'  having  in  the  opening,  declared  that  he 
did  not  mean  to  charge  the  defendant  with  any 
thing  malicious  in  the  refusal  of  the  vote^  but  only 
with  the  mere  refusal,  the  defendant's  counsel  ob- 
jected to  the  competency  of  the  plaintiff's  proceed- 
ing with  his  evidence,  upon  the  ground  of  the 
admission  on  his  pait,  that  the  defendant  had  done 
nothing  wilfully  wrong ;  alleging,  as  the  plaintiff's 
counsel  admitted,  that  he  had  acted  conformably 
with  the  usage  for  the  last  thirty  years,  and  to 
three  concurring  decisions  of  election  committees. 
And  in  that  case  the  learned  judge  was  of  opinion 
that  he  ought  to  direct  a  verdict  to  be  taken  for 
the  defendant,  or  the  plaintiff  to  be  nonsuited 
without  proceeding  further.  In  that  case  his 
Lordship  mentioned  the  case  of  General  Burgoyne 
against  Moss  the  mayor  of  Preston^  which  was  an 
action  for  a  false  return.  Upon  the  trial  it  ap- 
peared, that  the  mayor,  who  had  acted  by  Mr. 
Dtmnmffs  advice  upon  that  election,  had  con- 
ducted himself  in  the  same  manner  as  his  pre- 
decessors had  done,  and  that  the  class  of  votes 
then  supported  by  the  resolution  of  the  House, 
had  never  been  received  at  any  former  election. 

Lord  ,    who  tried  the  cause,   upon  this 

evidence,  directed  the  jury  to  find  for  the  defend- 
ant, if  they  should  think  that  in  the  execution  of 
his  duty,  he  had  acted  according  to  the  best  of 
his  judgment,  and  not  maliciously,  and  they  gaye 

a  verdict 
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a  verdict  for  the  defendant.  Mr.  J.  Wilson  in  the 
same  case  also  observed,  that  Ld.  C.  J.  Holt,  in  the 
case  of  Ashby  v.  Whiter  had  endeavoured  to  esta- 
blish a  different  opinion,  i^z.  that  an  action  lies 
for  the  mere  obstruction  of  the  right,  but  that  the 
decision  in  the  House  of  Lords  had  been  founded 
upon  a  different  principle,  viz.  the  wilfulness  of  the 
act. 


1819. 


CULLSk 
MoBRlS. 


Abbott  Ld.  C.  J.,  after  stating  the  pleadings  to 
the  jurj,  observed  in  his  charge  to  them  —  In  order 
to  sustain  this  action,  it  is  necessary  for  the  plain- 
tiff* to  shew  in  the  first  place  that  he  had  a  right  to 
vote  at  the  election.  In  order  to  prove  this,  he  has 
produced  an  extract  from  the  resolutions  of  a  com- 
mittee of  the  House  of  Commons,  from-which  it  ap- 
pears that  the  right  of  voting  is  in  the  inhabitant 
householders, paying  scot  and  lot,of  several  parishes^ 
one  of  which  is  the  parish  of  St.  George^  Hanover 
Square  t  within  which  Knightsbridge^  the  place  of  the 
plaintiff^s  residence,  is  situated.  It  is  also  proved, 
that  the  plaintiff*  had  been  an  inhabitant  of  the 
parish  for  many  years,  and  that  he  had  never  re- 
vised to  pay  the  poor's  rates  when  he  was  per- 
sonally called  upon.  That  a  rate  was  made  in 
March  1818,  of  which  no  part  had  been  pftid  when 
the  election  commenced.  The  high  bailiff*  had 
been  informed  that  the  rate  had  been  demanded 
but  had  not  been  paid ;  when  the  matter  came  be- 
fore him,  which  was  upon  the  pla]ntiff**s  second 
application  to  vote,  the  plaintiff*  having  in  the  first 
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1819.       jiislance  tendered  his  vote  to  the  polUcIerk,  who 

CuLLEN      ^^'^  ^^^  ^^^^  there  was  an  objection  to  his  vote, 
V.         but  that  he  might  go  round  if  he  chose  to  the  high 

Morris,  bailiff  and  have  the  point  argued.  The  plaintiff 
upon  this  rejection  went  and  paid  all  the  rates 
which  were  due,  and  again  tendered  his  vote  to 
the  poll-clerk ;  his  vote  was  again  refused  by  the 
poll-clerk,  and  the  plaintiff  then  went  to  the  high 
bailiff,  and  the  question  was  argued.  On  the  part 
of  the  defendant  it  is  contended,  that  according  to 
the  true  construction  of  tlie  act  of  216  G.S.  r.  108. 
the  plaintiff  had  no  right  to  vote.  Every  question 
as  to  the  right  of  voting  is  for  the  peculiar  con* 
sideration  and  determination  of  the  House  of 
Commons,  and  no  decision  in  any  court  of  law  is 
at  all  binding  upon  that  house.  Upon  the  present 
occasion,  however,  it  is  necessary  that  I  should 
state  my  opinion  in  point  of  law  as  to  the  right  of 
voting,  and  that  opinion  is,  that  the  plaintiff  had  a 
right  to  vote.  He  had  paid  the  poor's-rates  for 
several  years ;  there  had  been  no  personal  demand 
of  the  rates  which  were  due,  and  no  written  paper, 
containing  a  demand  of  the  rates,  had  been  left  at 
his  house,  although  an  application  had  been  made 
at  the  house.  It  appears  to  me,  therefore,  that  he 
had  a  right  to  vote,  and  that  he  had  that  right  at 
all  events  upon  his  second  application  and  tender 
of  his  vote*  I  have  stated  this  my  opinion  on  the 
preliminary  point  of  law,  in  order  that  the  counsel 
for  the  defendant  if  they  are  dissatisfied  with  it, 
may,  if  it  should  be  fiecessary,  apply  to  the  court. 

Then 
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Then  if  the  plaintiff  had  a  right  to  vote,  the  ques« 
tion  is  whether  the  action  be  maintainable  under 
the  circumstances  of  the  case.  On  the  part  of  the 
plaintiff  it  has  been  contended,  that  he  has  a  main- 
tainable right  of  action  without  at  all  referring  to 
the  motives  by  which  the  defendant  was  influenced 
in  rejecting  his  vote,  and  indejilndently  of  the 
proof  of  any  malicious  intention  on  the  part  of  the 
defendant.  On  the  part  of  the  defendant  it  has 
been  contended,  that  an  action  is  not  maintainable 
for  merely  refusing  the  vote  of  a  person  who  ap- 
pears afterwards  to  have  really  had  a  right  to  vote, 
unless  it  also  appears  that  the  refusal  resulted  from 
a  malicious  and  improper  motive,  and  that  if  the 
party  act  honestly  and  uprightly  according  to  the 
best  of  his  judgment,  he  is  not  amenable  in  an  ac- 
tion for  damages.  I  am  of  opinion,  that  the  law,  as 
it  has  been  stated  by  the  counsel  for  the  defendant, 
is  correct.  The  returning  officer  is  to  a  certain  de- 
gree a  ministerial  one,  but  he  is  not  so  to  all  intents 
and  purposes ;  neither  is  he  wholly  a  judicial  offi- 
cer, his  duties  are  neither  entirely  ministerial  nor 
wholly  judicial,  they  are  of  a  mixt  nature.  ,It  can- 
not be  contended  that  he  is  to  exercise  no  judg- 
ment, no  discretion  whatsoever  in  the  admission  or 
rejection  of  votes;  the  greatest  confusion  would 
prevail  if  such  a  discretion  were  not  to  be  exer- 
cised. On  the  other  hand,  the  officer  could  not 
discharge  his  duty  without  great  peril  and  appre- 
hension, if,  in  consequence  of  a  mistake,  be  became 
liable  to  an  action.  It  has  been  urged,  that  Lord 
Holt^  who  with  great  honour  to  himself  once  filled 
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1819.       this  seat,    intimated   his  opinion   that   the  mere 
refusal  of  the  vote  of  a  person  entitled  to  vote, 
would  give  the  party  a  right  to  sue  the  returning 
officer.     Whether  he  ever  did  say  so  or  not,  we  do 
not  certainly  know,  for  the  reports  of  that  case  are 
very  imperfect.   No  one  entertains  a  greater  vener- 
ation for  that  learned  judge  than  I  do,  but  if  he 
did  so  express  himself,  I  am  bound  to  deliver  my 
opinion  that  he  was  mistaken.     The  case  alluded 
to  (^Ashby  V.  White)  had  been  tried  by  a  jury,  and 
upon  the  face  of  the  record  the  defendant  was 
charged  with  malice,  and  when  a  writ  of  error 
was  brought,  the  record  itself  was  conclusive  as  to 
the  malice  of  the  defendant,  since  the  Court  could 
look  at  nothing  beyond  the  record.   The  next  case 
which  has  been  alluded  to,  is  that  of  Grew  v.  Mil 
ward,  and  there  the  declaration  charged  the  de- 
fendant with  having  wilfully  and  maliciously  re- 
fused the  vote  of  the  plaintiff,  and  there  the  jury 
found  a  verdict  for  the  plaintiff  with  considemble 
damaj^es,  amounting  to  SOO/.,  from  which  it  appears 
that  the  defendant  had  conducted  himself  very 
maliciously.     A  writ  of  error  was  then  brought, 
but  the  averment  of  malice  was  upon  the  record, 
and  ultimately  the  writ  of  error  was  abandoned. 
The  next  action  was  brought,  not  by  the  party 
whose  vote  had  been  refused,  but  by  a  candidate, 
and  it  was  brought  against  the  returning  officer  for 
having  refused  votes  tendered  on  behalf  of  the 
plaintiff)  and  having  returned  another  candidate. 

That  action  was  founded   upon  the   stat.   of 
W.  S.,  an^  that  statute  gives  a  right  of  action  in 

those 
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those  cases  only  where  the  act  of  the  defendant      1819. 
is  wilful. 

A  case  afterwards  came  on  to  be  tried  before 
Mr.  Justice  Wilson^  on  the  western  circuit,  (jyrew 
V.  Colton)  which  had  been  brought  by  the  plaintiff 
against  the  defendant  for  having  refused  to  admit 
his  vote.  It  was  admitted  by  the  counsel  for  the 
plaintiff,  that  the  plaintiff  was  one  of  a  class  of 
persons  who  had  not  for  a  length  of  time  been 
allowed  to  vote,  and  it  was  held  that  the  action 
was  not  maintainable,  because  the  defendant  had 
done  no  more  than  that  which  his  predecessors  / 
had  done.  If  a  vote  be  refused  with  a  view  to 
prejudice  either  the  party  entitled  to  vote,  or  the 
candidate  for  whom  he  tenders  his  vote,  the  motive 
is  an  improper  one,  and  an  action  is  mamtainable. 
The  question  for  your  consideration  is,  whether 
the  refusal  of  the  vote  in  this  instance,  was  founded 
on  an  improper  motive  on  the  part  of  the  defend- 
ant, it  is  for  you  to  pronounce  your  opinion, 
whether  the  defendant's  conduct  proceeded  from 
an  improper  motive,  or  from  an  honest  intention 
to  discharge  his  duty  acting  under  professional 
advice. 

If  he  intended  to  do  prejudice  either  to  the 
plaintiff  or  to  the  candidate  for  whom  he  meant  to 
vote,  the  plaintiff  is  entitled  to  your  verdict ;  if  on 
the  other  hand  he  acted  in  the  best  way  he  could 
according  to  his  judgment,  your  verdict  ought  to 
be  for  the  defendant.  His  Lordship  then  read  the 
evidence,  and  commented  fully  upon  all  the  facts 
of  the  case. 
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The  jury  retired  to  consider  their  verdict,  and 
after  being  absent  for  a  considerable  time,  sent  i 
message  statijig  that  they  were  not  likely  to  agree, 
and  ultimately  it  was  agreed  between  the  parties, 
that  a  juror  should  be  withdrawn. 

Blackburn  and  Evans  for  the  plaintifli'. 
Scarletty  Gurney  and  Thidal  for  the  defendant. 


HORNCASTLE   V.    FaRRAK. 


Freight  is  to  bt  ^ROVEli  against  the  defendant  as  clerk  of  the 
S^bUh^and  -^^^'  India  Dock  Company,  to  recover  the 
bills  are  given  value  of  a  cargo  of  silk  which  had  been  deposited 
iL^Vh^     in  the  East  India  Company's  warehouse. 

put  into  Homcastle  and  Co.  were  the  owners  of  the  ship 

Kingston^  which  had  been  chartered  by  CampbdJk 
and  Barlow^  the  captain  of  the  vessel  to  the  East 
Indies.  By  the  terms  of  the  charter-party,  part  of 
the  freight  was  to  be  paid  during  the  voyage,  and 
the  remainder  was  to  be  paid  in  good  bills  payable 
in  London  three  months  after  date,  on  the  delivery 
of  the  homeward  cargo.  The  Kingston  arrived  oo 
the  15th  of  September,  1818.  On  the  6th  of 
October  her  cargo  was  discharged  and  deposited 
in  the  warehouse  of  tlie  East  India  Dock  Com- 
pany. On  the  21st  of  October^  the  amount  of  the 
£St^  freight  was  adjusted  at  SOOOL  with  the  exception 

tlttt  the  bOb  had  been  drcnlated. 

of 


circttlatioQ  by 
the  ship- 
owsersy  this 
aipouDts  to  an 
acceptance  of 
the  bills  and 
discharge  the 
lien.     And  an 
application  to 
renew  such 
bills  on  condi- 
tion that  the 
Ben  shall  re- 
maint  wiU  not 
operate  to  th^ 
of 
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of  two  trifling  articles  whicli  remained  still   un- 
adjusted. 

Bills  of  exchange  were  given  to  the  plaintiff's 
agents  to  the  amount  of  the  freight,  two  of  which 
had  been  accepted  by  AlUngton  and  BranU  friends 
of  the  charterers,  and  a  bill  for  1^00/.  had  been 
accepted  by  Barlow.  At  the  time  when  this  bill 
was  given,  the  agent  of  the  plaintifl*  observed 
that  it  was  not  negotiable,  and  that  the  plaintiff 
would  look  for  further  security.  The  East  Indi(i 
Dock  Company  had  received  notice  not  to  part 
with  the  goods  till  they  received  advice  that  the 
freight  had  been  paid.  Application  had  been 
made  by  the  charterers  to  have  some  of  those  bills 
renewed,  and  assurances  were  given  that  they 
would  be  paid. 

It  was  at  first  contended  on  the  part  of  the  de- 
fendant, that  although  part  of  the  goods  had  been 
given  up  to  the  charterers,  yet  that  goods  still  re- 
mained of  a  value  sufficient  to  satisfy  the  plaintiff's 
claim  for  freight,  but 


1819. 


Abbott  Ld.  C.J.  was  clearly  of  opinion  that 
the  plaintiff  being  entitled  to  a  lien  on  the  whole 
as  a  security  for  their  demand  might  insist  on  the 
whole  being  retained  for  that  purpose- 
it  afterwards  appeared  that  the  plaintifis  had 
put  the  different  bills  which  they  received  into 
circulation.  On  the  part  of  the  plaintiff  it  was 
contended  that  this  made  no  difference,  an  offer 
having  been  made  by  the  charterers  to  cash  one  of 
the  bills  which  had  been  so  delivered,  and  evidence 
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having  also  been  given  of  applications  made  to  the 
plaintiff  to  renew  the  bills,  and  that  the  lien  on 
the  goods  should  still  remain.  The  case  of  Steven^ 
son  and  another  v.  Blakelock^  L  M.  ^  S.  305. 
was  cited.  There  a  party  gave  his  attorney  a  spe- 
cific sum  to  satisfy  an  execution  against  his  goods, 
and  the  attorney  having  paid  the  money,  received 
from  the  creditor  a  lease  which  had  been  deposited 
with  him  as  a  security  for  the  debt,  and  it  was  held 
that  the  attorney  had  a  lien  on  the  lease  for  his 
general  balance  due  from  the  client,  and  that  the 
lien  was  not  extinguished  by  his  having  taken  ac- 
ceptances from  the  chent  to  the  amount  of  the 
balance  before  the  lease  came  into  his  hands ;  some 
of  those  acceptances,  when  the  lease  came  into 
his  hands,  having  been  dishonoured,  and  one  of 
them  taken  up  by  the  attorney. 


Abbott  Ld.  C.  J.  was  of  opinion,  that  the  case 
cited  was  very  distinguishable  from  the  present, 
where  the  payment  was  to,  be  in  bills,  and  where 
the  lien  was  to  cease  on  the  payment  of  bills  ap- 
proved of  by  the  owners.  Without  a  positive  con- 
sent that  the  lien  should  remain,  the  putting  the 
bills  into  circulation  amounted  to  an  acceptance  of 
the  bills,  and  determined  the  lien.  There  was  no 
evidence  to  shew  that  at  the  time  when  the  appli- 
cation was  made  to  renew  the  bills,  and  that  the 
plaintifis  should  still  retain  their  lien,  the  charterers 
knew  that  the  bills  had  been  put  into  circulation, 
the  difficulty  is  whether  they  consented  that  their 
friends  should  be  liable  on  the  bills  and  yet  that 

the 
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the  lien  should  still  remain.  It  was  incumbent  on 
the^plaintiffs  to  shew  that  the  charterers  knew  this 
at  the  time  when  such  application  was  made. 

No  evidence  to  this  efiect  being  adduced,  the 
plaintiff  was  nonsuited. 

Scarlett  and  Chitty  for  the  plaintifis. 
Marryatt  and  Gurnet/  for  the  defendant. 


1819. 
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ADDENDA. 


P.  Id9»  the  name  of  Mr.  Richardson^   as  one 

9 

of  the  counsel  for  thib  Crown,  was  accidentally 
omitted. 


Windham  v.  Paterson,  Vol.  I.  \4A.  reported 
also,  4  Camp.  286.  I  have  understood  that  the 
decision  in  this  case  has  since  been  doubted. 


Taylor  v.  Kinloch,  Vol.  1. 176.  In  2Vm.  Term^ 
1819»  Bay  ley  J.  mentioned  the  case  there  cited,  and 
stated  that  he  had  nonsuited  the  plaintiff  for  want 
of  evidence  to  shew  the  existence  of  the  bill  pre- 
vious to  the  bankruptcy,  and  that  the  Court  of 
King's  Bench  afterwards  held  that  the  nonsuit  was 
right. 


AN 


INDEX 


OF   THE 


PRINCIPAL  MATTERS 


IN  VOL.  U. 


ABATEMENT. 

Upon  a  plea  in  abatement  for  non- 
joinder of  another,  as  defendant  in 
assumpsit,  the  counsel  for  the  plain- 
tiff is  to  begin.  Evidence  to  sus- 
tain the  plea.     Rohey  v.  Hatoardy 

Page  565 

ACTION. 

A*  agrees  to  supply  A  with  a  ma- 
nuscript work  to  l)e  printed  by  B»f 
the  profits  of  which  are  to  be 
equally  divided.  B*  may  maintain 
an  action  at  law  against  A.  for  re- 
fusing to  supply  the  manuscript. 
For  this  is  not  an  action  for  part- 
nership profits,  but  for  refusing  to 
contribute  the  labour  of  the  de- 
fendant towards  the  attainment  of 
profits.  It  would  be  a  good  de- 
fence to  such  an  action,  to  shew 
that  the  intended  publication  was 
of  an  illegal  nature ;  but  this  is  not 
to  be  presumed,  the  work  itself 
not  bemg  produced.  Gale  and 
mnather  v.  Leckie^  107 


ACTION  ON  THE  CASE. 

1.  In  an  action  against  the  defendant 
for  the  negligence  of  his  agent  in 
pulling  down  the  party-wall  be* 
tween  the  houses  of  the  plaintiff 
and  defendant,  it  is  a  good  defence 
to  shew  that  the  plaintiff  appointed 
an  asent  to  superintend  the  work 
jointfy  with  the  defendant's  agent, 
and  that  both  agents  were  to  blame. 
HUl  V.  JVarren,  Fage  377 

2.  If,  when  danger  occurs,  the  driver 
of  a  stage-coach  does  not  take  the 
safest  course,  the  coach-owner  is 
responsible  for  the  mischief  which 
ensues.    Jackson  v.  ToUetty        37 

3.  In  a  declaration  for  keeping  a  dog 
which  killed  several  of  the  plain- 
tiffs sheep,  it  is  alleged,  that  the 
defendant  knew  that  the  doff  was 
accustomed  to  bite  and  kill  sheep. 
Proof  must  be  given  that  the  dog 
had  previously  bit  sheep,  and  the 
fact  cannot  be  inferred  from  the 
circumstance  of  the  dog's  having 
before  sprung  upon  a  roan«  Hart- 
ley  V.  HaUitoeU,  819 

^A. 
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4.  A.f  with  intent  to  seduce  the'serv- 
ant  and  daughter  of  B.y  hires  her 
as  his  servant,  and  by  this  means 
obtains  possession  of  her  person. 
B.  may  maintain  an  action  against 
A.  for  such  seduction.  Speight  v. 
Oliviera,  Page  493 

5»  Where  the  right  of  voting  for  a 
member  to  serve  in  parliament  is 
in  the  inhabitant  householders  pay- 
ing scot  and  lot,  one  who  has  been 
an  inhabitant  and  has  paid  poor*s- 
rates  for  many  years,  is  entitled  to 
vote,  although  the  poor*8-rates  for 
three  quarters  of  a  year  are  in 
arrear  at  the  commencement  of 
the  election,  no  personal  demand 
having  been  made  upon  the  party 
of  the  rates  due,  and  no  written 
demand  having  been  left  at  his 
house.  At  all  events  he  is  entitled 
Co  vote  if  he  pay  the  rates  during 
the  election. 

In  an  action  against  a  returning 
officer  for  refusing  a  vote,  the  ma- 
lice of  the  defendant  is  an  essential 
ingredient  to  support  the  action. 
CuUen  V.  Morris^  577 


ordered  by  him,  or  there  is  srnnf 
other  evidence,  to  shew  that  the 
butler  had  authority  for  what  he 
did.  Maunder  and  another  v. 
Conyersy  Page  281 

AGREEMENT. 

1.  Agreement  to  let  a  house  for  a 
year,  the  rent  to  commence  at 
Michaelmasy  and  to  be  paid  three 
months  in  advance,  such  advance 
to  be  paid  on  taking  possession: 
Semble  this  stipulation  relates  to 
the  first  quarter's  rent  only.  Hol- 
land V.  Falser,  161 

2.  A.f  in  London,  engages  not  to  open 
a  shop  for  business  within  one  mile 
of  B.  8  shop,  he  estimating  the  dis- 
tance, tlie  shortest  way  of  access 
by  the  footpath  is  to  be  taken. 
Woods  V.  Dennett,  89 

3.  One  who  has  agreed  for  the  sale 
of  100  sacks  of  flour,  cannot,  after 
the  deliverv  of  part,  recover  for 
that  part,  tne  defendant  being  wil- 
ling to  receive  and  pay  for  the 
whole.     Walker  v.  Dixon,         281 


ADMINISTRATOR. 

A  lease  which  belonged  to  an  intes- 
tate, upon  which  the  plaintiff  has  tf 
lien,  on  account  of  which  he  re- 
tains it  in  his  hands,  is  nevertheless 
to  be  considered  as  assets  in  the 
hands  of  the  administrator,  who 
has  the  power  to  redeem  it.  Vin^ 
cent  V.  Sharp,  Administratrix:,  Sfc, 

507 

AGENT 

A  master  is  not  responsible  for  li- 
quors ordered  by  his  butler  in  the 
Mune  of  the  master,  but  without 
his  authority,  unless  he  has  on 
former  occasions  paid  for  goods 


ASSUMPSIT. 

1.  A  declaration  in  assumpsit  against 
an  auctioneer,  for  having  rescind- 
ed a  contract  of  sale  (which  he  had 
made),  contrary  to  hu  duty  as  auc- 
tioneer, may  be  supported  by  im- 
plication of  law  arising  upon  the 
&cts  of  the  employment  of  the 
auctioneer  by  the  plaintiff,  and  his 
sale  of  the  goods,  without  proof  of 
an  express  contract  on  hia  part 
not  to  rescind  the  contract.  In 
such  case,  it  is  incumbent  o&  the 
defendant  to  establish  a  legal  ex- 
cuse for  deviating  from  the  usual 
practice,  althou^  the  proof  in- 
volve the  proof  a  negative.  Jfd* 
son  and  another  v.  Aulridge,     435 

%.  Declar- 
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S.  Declaration  on  a  promise  by  the 
defendant  to  pay  over  to  the  plain- 
tiff the  amount  of  a  bill  of  ex- 
change, delivered  to  him  by  t))e 
plaintiff,  vto  get  discounted.^ — The 
defendant  having  paid  the  bill  in 
discharge  of  a  debt  of  his  own,  is 
liable  to  the  plaintiff  as  if  he  had 
discounted  the  bill.  Oughton  v. 
JVegty  Page  821 

9.  A.  deposits  goods  in  the  ware- 
house of  B.y  a  wharfinger,  for  the 
purpose  of  sale  by  B.y  who  is  paid 
10/.  per  annum  for  warehouse  rent, 
and  receives  a  commission  on  the 
sale.  B.y  having  insured  the  goods, 
which  are  afterwards  burnt  in  the 
warehouse,  and  having  received 
the  amount  from  the  insurer,  is 
liable  to  A*  for  so  much  money 
had  and  received  to  his  use. — A, 
deposits  goods  in  the  warehouse 
of  B.y  a  wharfinger,  and  pays  an 
annual  rent  for  part  of  a  particular 
warehouse,  B>  removes  the  goods 
into  another  warehouse,  where 
they  are  burnt:  qu»  whether  B*  is 
liable  to  A.  for  the  amount.  Sid' 
amays  and  another  v.  Todd  and 
another,  4<X) 

4.  A,  having  paid  to  B>  the  whole  of 
a  demand  claimed  by  J9.,  but  part 
of  which  is  due  to  C,  B.  after- 
wards engages  to  indemnify  A, 
against  any  claim  by  C,  this  pro- 
mise is  supported  by  a  sufficient 
consideration,  although  it  was  made 
after  the  payment  of  the  money. 
Lord  Suf^  V.  Bruce y  175 

5.  A.f  a  malster,  sends  malt  to  B.  the 
purchaser,  which  is  conveyed  in 
C's  barge,  and  is  delivered  to  B. 
in  sacks  belonging  to  C. ;  B.  re- 
quests that  the  sacks  may  be  left 
for  his  own  convenience,  and  en- 
gages to  return  them  within  a  rea- 
sonable time.  The  contract  to  re- 
turn the  sacks  is  between  B.  and 

'    C.    Terry  v.  Barker,  172 


6.  Money  paid  in  consideration  of 
putting  off  the  trial  of  a  {Murty 
upon  an  indictment  for  perjury, 
foi^  which  he  is  not  prepared,  can- 
not be  recovered  by  his  assignees, 
after  he  has  become  a  bankrupt, 
from  the  prosecutors.  In  an  action 
by  the  plaintifis.  A,  and  J?.,  ai  the 
assignees  of  C.  v.  E.y  a  notice  to 
produce  a  document  is  entitled,  A^ 
and  B.y  assignees  of  C.  and  D.  v; 
E.y  this  is  insufficient,  although  A, 
and  B.  are,  in  fact,  the  assignees 
of  C.  and  Z>.  Harvey  and  others 
vj  Morgan  and  Another,    Pftge  17 

7.  One  who  professes  to  cure  dis- 
orders withm  a  specific  time  by 
means  of  sovereign  medicines,  and 
induces  another  to  employ  him  by 
false  and  fraudulent  professions  of 
his  skill,  cannot  recover  for  medi- 
cines or  attendance.  Hiq>e  v. 
Phelpsy        *  480 

ATTESTING  WITNESS. ' 

1.  When  a  warrant  to  distrain  has 
been  signed  by  an  attesting  wit- 
ness, that  witness  must  be  called 
to  prove  it.    Higgs  v.  Dixon,  180 

2.  Commission  of  5  per  cent,  on  the 
sum  laid  out  allowed  to  a  surveyor 
on  a  quantum  meruit.  Chapman 
and  others  v.  De  Tastet,  294 

3.  A:  lends  money  to  B.  and  receives 
a  gun  as  a  security  for  the  repay- 
ment. A,  may  recover  the  amount 
without  first  returning  the  gun. 
Lawton  v.  Netvland,  72 

4.  The  plaintiff  having  paid  an  attor- 
ney the  amount  of  his  bill,  cannot, 
after  a  reduction  of  the  bill  foy^ 
taxation,   recover  the  difference. 
Gotver  v.  Popkin,  85 

5.  Declaration  on  a  special  agreement 
for  the  sale  of  a  lease  of  a  house 
in  order  to  recover  a  deposit  for 
the  porchasey  the  supposed  agree- 
ment being  unstamped,   but  not 

having 
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having  been  signed  by  either  of 
the  parties,  or  by  the  auctioneer 
as  their  agent,  the  plaintiff  may 
recover  for  money  had  and  re- 
ceived.-—In  such  case  it  is  incum- 
bent on  the  defendant  to  shew  that 
when  the  deposit  was  demanded 
by  the  plaintiff,  he  tendered  an 
assignment  of  the  lease.  Adams 
V.  Fairbain^  Page  277 

6.  A*  engaffes  to  indemnify  B.  against 
a  debt  due  from  A.  and  B.  to  C 
of  5(V.;  A.  and  B.y  in  fact,  owe 
C.  74/.  and  C.  refuses  to  accept 
sol*  from  A.  without  payment  of 
the  remainder  of  his  debt ;  and  C 
arrests  B.  for  the  whole  debt.  A. 
is  liable  to  B.  on  his  engagement 
to  indemnify  him.  Hancock  v. 
Clay,  100 

7«  A»  sells  beer  to  B.  in  casks,  giving 
him  notice  that  unless  he  returns 
the  casks  in  a  fortnight  he  will  be 
considered  as  the  purchaser:  B. 
does  not  return  them  within  a  fort- 
night ;  A.  cannot  maintain  an  ac- 
tion for  goods  sold  and  delivered, 
tlie  whole  resting  in  special  agree- 
ment. Lyons  and  Another  v. 
Barnes^  S9 

8*  A  purser's  steward  on  board  one 
of  His  Majesty's  ships  cannot 
recover  wages  from  the  purser, 
upon  an  implied  contract,  for  his 
services  as  such  on  board  the  ship. 
Carter  y.  Holly  361 

9*  If  a  servant  hired  for  a  year  're- 
fuse to  obey  his  master's  orders, 
the  master  is  justified  in  dismissing 
him  before  the  end  of  the  year, 
and  the  servant  cannot  recover  any 
wages.     Spain  v.  Arnott,  256 

10.  Assumpsit  and  plea  of  set-off  for 
money  lent  by  the  defendant  to  the 
plaintiff.  Replication,  denying  tlie 
set-off.  It  appears  that  the  loan 
took  place  tnirteen  j^ears  ogo. 
Although  the  statute  of  limitations 


is  not  a  legal  bar  to  the  actien*  the 
jury  may  presume  from  length  of 
time  and  other  circumstances,  that 
the  debt  has  been  satisfied.  Cooper 
V.  Dame  Turner,  WidofWf  Page  407 
11.  ^.  lends  a  picture  to  J3.,  who 
wishes  to  shew  it  to  C.  B^  with- 
out any  previous  communication 
with  C,  and  without  his  know- 
ledge, sends  the  picture  to  his 
house,  where  it  is  accidentally  in- 
jured :  C.  is  not  responsible  in  as- 
sumpsit for  not  keeping  the  pic- 
ture safely :  — -  Semble,  whether  B. 
is  a  competent  witness  for  the 
plaintiff.  Lethbridge  v.  PhilUpSy 
Knt.,  5H 

ATTORNEY. 

1.  If  one  item  of  an  attorney's  biU 
be  for  preparing  a  warrant  of  at- 
torney to  confess  a  judgment,  a 
bill  must  be  delivered  according 
to  the  Stat.  2  G.  2.  c.  23.  s.  23.,  al- 
though the  warrant  has  not  been 
executed.    Weldy,  Crawford^  538 

2.  It  is  no  defence  to  an  action  by  a 
solicitor  against  an  assignee  under 
a  commission  of  bankrupt  that  the 
commission  was  sued  out  under  s 
misrepresentation  by  the  plaintiff 
tiiat  the  commission  would  be  ope- 
rative in  the  Isle  ofMaUf  and  that 
it  has  been  wholly  fruitless,  for  the 
commission  cannot  be  treated  as  a 
mere  nullity.     Pasmore  v.  Bimie^ 

59 

3.  Although  it  is  usual  for*  the  soli- 
citor of  the  vendor  of  an  estate, 
sold  at  a  master's  office,  to  procure 
the  confirmation  of  the  sale  in  the 
Court  of  Chancery,  to  the  expence 

•  of  which,  thie  vendee  is  liable ;  the 
vendee  may,  if  he  choose^  employ 
his  own  solicitor  to  transact  the 
business.  Devon  and  Another  v. 
Fricker,  170 

AUC- 
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AUCTIONEER. 

A  landlord  having  given  notice  to 
hi8  lessee  (under  a  covenant  in  the 
lease)  that  he  would  re-enter  if  the 
premises  were  not  put  into  repair 
within  three  months^  if  an  auc- 
tioneer sell  the  lease  without  com- 
municating the  notice  to  the  ven- 
dee, the  latter  may  recover  his 
deposit  from  the  auctioneer,  al- 
though he  knew  the  dilapidated 
state  of  the  premises  at  the  time  of 
sale.  Stevens  y.Adamsonf  Page  422 

BANKRUPTCY, 

1.  The  assignees  under  a  joint  com- 
mission against  A*  and  B,,  may, 
in  an  action  to  recover  a  debt  due 
to  A.  alone,  describe  themselves  in 
the  declaration  as  the  assignees  of 
il.  alone.    Harveuy.  Morgan^    17 

2.  In  an  action  by  tiie  assignees  of  a 
bankrupt,  where  the  proceedings 
under  tne  commission,  are  read  by 
virtue  of  the  statute ;  a  deposition, 
in  which  it  is  stated,  that  the  de- 
ponent saw  the  bankrupt  execute 
an  assignment  of  all  his  effects,  &c. 
is  sufficient  evidence  of  the  act  of 
bankruptcy,  without  producing  the 
assignment*  Kay  and  Another  v. 
SUad,  200 

S.  A  bankrupt  having  a  lease  of  pre- 
mises, and  also  a  reversionary  in- 
terest in  them,  the  assignees  sell 
his  estate  and  reversionary  interest 
in  the  premises.  This  amounts  to 
an  acceptance  of  the  lease  by  the 
assignees.    Page  v.  Goddeuy    S09 

4.  A  bankrupt  carries  on  the  busi- 
ness of  a  coachmaker  for  the  be- 
nefit of  the  creditors,  as  their 
agent,  under  the  authority  of  the 
assignee,  and  orders  goodis  in  his 
own  name,  which  are  used  in  the 
business,  the  assignee  is  liable 
for  goods  bott^^t  for  the  use  of 


the  business.    Kinder  v.  Hoitoarthf 

Pa£[6  354 

5.  In  an  action  against  the  assignees 
of  a  bankrupt  and  their  servants, 
the  proceeoings  may  be  read  in 
evidence,  where  no  notice  has  been 
given  under  the  statute,  of  the 
plaintiff's  intention  to  diinpute  the 
oankruptcy,  although  there  are 
other  defendants  on  the  record  be- 
sides the  assignees.  Gillman  v. 
Cousins  and  Others^  182 

6.  The  nonjoinder  of  a  joint  assiffHee 
of  a  bankrupt,  in  an  action  of  as- 
sumpsit brought  by  the  assignees, 
is  a  ground  of  nonsuit  upon  the 
trial,  under  a  plea  of  the  general  ^^ 
issue.     Snelgrove  v.  HwU^       424 

7.  A  person  who  is  interested  in  a 
commission  of  bankruptcy  and  the 
proceedings  under  it,  is  entitled  to 
have  them  produced  in  a  collateral 
cause.  Cohen  v.  Templar  and 
Another,  260 

8.  A  defendant's  liability  as  surety 
in  a  bastardy  bond,  is  not  dis^ 
charged  by  nis  bankruptcy  and 
certificate.  Parish  of  St.  Martin 
V.  Warren,  188 

9.  A.,  shortly  before  his  bankruptcy, 
on  beinff  applied  to  by  B.,  to  whom 
he  owed  47/.,  to  pay  the  debt,  gave 
him  a  bill  of  exchange  to  get  it 
discounted,  to  pay  his  own  debt 
and  pay  over  the  surplus.  Before 
the  bill  is  discounted  A*  becomes 
a  bankrupt,  B,  cannot  retain  the 
bill  against  the  assignees.  Hum* 
phries  and  Another  v.  Wilsout  566 

BANK  NOTE. 

A.  takes  a  bank  note  in  the  cours*  of 
his  business,  which  he  pays  tm  B.f 
the  note  is  afterwards  stopped  at 
the  bank  as  a  forged  note,  and  b 
brought  by  an  inspector  to  A^  who 
immaliately  pays  to  B,  the  amount . 

Vf"     ''m    */■    M 
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of  the  note,  and  reftises  to  give  it 
up  to  the  inspector,  insisting  on  his 
right  to  retain  it,  in  order  to  re- 
cover the  amount  from  the  person 
from  whom  he  received  it.  The 
inspector,  in  the  absence  of  all  cir- 
cumstances of  suspicion,  is  not  jus- 
tified in  charging  A.  before  a  ma- 
gistrate with  ^loniously  having  the 
note  in  his  possession,  knowing  it 
to  be  forged,  for  the  purpose  of 
compelling  him   to  give   up   the 

note. By  possession,  unaer  the 

Stat.  45  G.  S.  c.  89.,  is  meant  the 
oriffinal  possession  of  a  note  ac- 
quired in  an  illegal  mode,  and  not 
a  subsequent  possession  like  the 
above,  where  the  original  posses- 
sion was  legal.  Brooks  v.  fVar- 
vdckf  Page  389 

BARON  AND  FEME. 

1.  Where  the  wife  of  the  defendant 
alone  transacts  the  business  at 
home,  and  purchases  all  the  ar- 
ticles used  in  their  trade,  her  ad- 
mission as  to  the  state  of  the  ac- 
counts between  the  plaintiff,  who 
.  has  supplied  goods  to  her  to  be 
used  in  the  trade,  and  her  husband 
is  evidence  against  the  latter.  An- 
derson  ▼•  Sanderson  ^  204* 

fi.  A  husband  who  allows  his  wife  a 
separate  maintenance,  promises  to 
pay  the  amount  of  a  debt  which  she 
contracts  in  a  state  of  separation ; 
he  cannot  afterwards  recede  from 
his  promise,  on  the  ground  that  the 
plaintiff  knew  that  he  allowed  his 
wife  a  separate  maintenance,  and 
that  he  made  the  promise  under  a 
misapprehension  of  law.  Horn' 
buckle  v.  Homburyy  177 

S.  In  an  action  against  the  husband 
for  lodging  and  necessaries  sup- 
plied to  his  wife,  who  lives  separ- 
ately from  him  without  any  rault 
of  her  own,  and  who  is  possessed 


of  funds  of  her  own,  the  question  is, 
whether  she  has  such  means  as  are 
adequate  to  her  support,  accoid- 
inff  to  her  husband's  situation  in 
li&.    Luddlow  V.  WUmUy  Page  86 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  il.  accepts  a  bill  for  the  accommo- 
dation of  J?.,  which  B»  delivers  to 
C.  his  creditor,  to  provide  for  a  bill 
about  to  become  due.  C,  before 
A.*%  bill  becomes  due,  returns  it  to 
B.  as  useless,  in  order  that  it  may 
be  forwarded  to  A.y  and  abandons 
all  claim  upon  the  bill.  C.  cannot, 
by  subsequently  obtaining  posses- 
sion of  the  bill,  acquire  a  nght  of 
action  against  A.  —  In  such  case 
B.y  who  has  become  bankrupt,  is  a 
competent  witness  for  A.,  after  a 

feneral  release  by  A.y  although  he 
as  not  been  released  by  his  as- 
signees. Cartvoright  and  Others 
V.  Williams,  S40 

2.  In  an  action  by  a  second  indorsee, 
against  the  drawer  of  a  bill  of  ex- 
change, payable  to  his  own  order, 
proof  that  the  bill  purported  to 
have  been  accepted,  when  it  was 
indorsed  to  the  plaintiff,  does  not 
supersede  the  necessity  of  proving 
an  actual  acceptance.  —  The  plain- 
tiff in  such  case,  must  either  allege 
and  prove  an  actual  acceptance,  or 
charge  the  drawer  witn  having 
drawn  the  bill  upon  a  non-existing 
person.     Smith  v.  Beliamy,      22S 

3.  An  instrument  by  which  the  par^ 
promises  to  pay  the  sum  of  65/., 
and  also  such  otner  sum  as,  by  re- 
ference to  his  books,  he  owed  to 
another,  with  interest,  cannot  be 
considered  as  a  promissory  note, 
even  as  to  the  65/.,  and  cannot  be 
given  in  evidence  under  the  count 
upon  an  account  stated,  without 
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an  agreement  stamp.  Smith  and 
his  Wife  Y.  Nightingale,  PaffeS75 
4.  The  drawee  of  a  bill  of  exoiai^ 
beinff  advised  of  the  drawmgof  the 
bill  by  the  draweri  and  requested 
to  honour  it,  answers  by  letter 
that  ^^  the  bill  shall  meet  attention," 
this  does  not  amount  to  an  accept- 
ance, although  it  appears  that  in 
other  instances  the  drawee  has  used 
the  same  expression  when  bills 
have  been  drawn  upon  him.  Rees 
and  Another  v.  Warwick^  411 

6.  The  payee  of  a  bill  of  exchange 
accepted  as  a  security  for  A.y  en- 
gages to  renew  it  for  three  months 
more,  if  A.  be  not  returned  before 
the  bill  become  due.  If  the  ac- 
ceptor, afler  the  expiration  of  that 
time,  make  no  application  for  a  re- 
newal of  the  bid,  the  payee  may 
bring  his  action  before  the  expir- 
ation of  three  months  more.  Qih" 
ban  and  Others  v.  Scott,  286 

6i  An  acceptor  of  a  bill  of  exchange, 
on  an  action  brought  against  him 
by  the  payee,  may  shew  that  he 
acceptea  it  for  value  as  to  part, 
and  as  an  accommodation  bill  as  to 
the  rest.     Darnell   v.    WiUiams, 

166 

7.  The  drawer  of  a  bill  accepted  for 
his  accommodation,  indorses  it  for 
value  to  his  bankers,  and  before 
the  bill  becomes  due,  becomes 
bankrupt.  The  bankers,  who  knew 
that  the  bill  was  accept^  for  the 
accommodation  of  the  drawer,  can- 
not recover  from  the  acceptor  more 
than  the  amount  of  their  balance, 
as  between  them  and  the  drawer 
at  the  time  of  his  bankruptcy. 
Jones  and  Others  v.  Hibbert,   S04 

8.  The  indorsee  of  a  bill  in  an  action 
against  the  acceptor,  alleges  that 
the  bill  was  directed  to  the  de- 
fendant; this,  dlesation  is  not 
supported  by  proof  ttiat  the  drawer 

T0L.U. 


drew  the  bill  |i^yable  to  his  own 
order,  at  a  specified  place,  al- 
though the  de&ndant,  when  it  was 
presented  there,  wrote  his  name 
upon  it  as  the  acceptor.  Gray  v. 
MUnery  Fage  336 

9«  On  the  dav  after  the  drawing  of  a 
bill  of  exchange  payable  at  sigbt, 
the  payee  leaves  it  with  the  drawer 
for  acceptance;  a  month  after- 
wards, the  payee  states  that  the 
drawee  has  refused  to  accept  the 
bill,  and  resorts  to  other  measures 
for  obtaining  payment  of  his  debt 
from  the  drawer ;  in  ten  days  after 
this  the  drawee  announces  to  the 

Eayee  that  he  has  destroved  the 
ill,  conceiving  it  to  be  or  no  use. 
The  drawer  is  not  liable  as  the  ac- 
ceptor of  the  bill,  (by  the  three 
Judges,  Lord  EUenborough  C.J. 
disseniiente.)  —  Evidence  of  the 
time  of  birth.      Jeune  v.   Ward, 

326 

10.  The  drawer  and  payee  of  a  bill  of 
exchange,  after  it  has  becoiiie  due, 
indorses  it  to  B.,  on  condition  that 
he  will  take  up  certain  bills  .'dis- 
counted by  the  payee.  B.  does 
not  tdce  up  the  bills,  but  transfers 
the  bill  in  question  to  C,  the  latter 
may  recover  against  the  acceptor. 
Wright  \.  Hay,  ^    398 

11.  Semble,  the  drawer  of  an  inland 
bill  of  exchange  is  liable  to  pay 
interest  on  the  bill  which  has  been 
noted  for  non-acceptance,  but  not 
protested.      Windte  v.    Andreas, 

425 

12.  The  holder  of  a  bill  of  exchange 
applies  to  the  drawee  on  the  day  - 
before  the  bill  becomes  due,  who 
informs  him  that  he  has  no  effects 
of  the  drawer's  in  his  hands,  but 
that  they  will  probably  be  supplied 
before  the  next  day.  On  the  next 
day,  the  drawer  informs  the  holder 
that  be  will  endeavour  to  provide 

8  a  effects. 
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efFectSj  and  will  call  updti  him 
again.  This  does  not  supersede 
the  necessity  of  a  presentment  on 
that  day.     Prideaux  v.    Collier^ 

Page  57 

13.  A  promissory  note  is  made  more 
than  six  years  ago,  and  deposited 
with  a  banker,  to  be  delivered  to 
the  payee,  on  his  producing  a  cer- 
tain other  note  cancelled.  The 
cause  of  action  to  the  payee  on  the 
first  note,  accrues  on  receiving  it 
from  the  banker,  and  is  not  barred 
either  by  the  lapse  of  six  years 
from  the  date,  or  by  the  bank- 
ruptcy and  certificate  of  the  maker, 
which  intervene  between  the  date 
of  the  note  and  the  time  of  its  de- 
livery to  the  payee.  Savage  v. 
Aldren,  232 

14.  A.^  the  drawer  of  a  bill  of  ex- 
change payable  to  his  own  order, 
being  indebted  to  B.  on  another 
bil],  for  which  he  is  bound  to  pro- 
vide, indorses  the  first  bill  to  B.  to 
ena})le  him  to  raise  money  upon  it, 
in  order  to  take  up  the  second  bill ; 
this  is  an  available  security  in  the 
hands  of  B.  in  reduction  of  his  de- 
mand on  A.,  and  he  may  recover 
upon  it  against  the  acceptor. 
Walsh  V.  T^er,  288 

15.  The  indorsee  of  a  bill,  in  action 
against  the  acceptor,  having  called 
a  witness  to  prove  the  indorsement, 
who  disproved  it,  the  plaintiff  was 
afterwards  allowed  to  call  the  in- 
dorser  himself  to  prove  his  own 
indorsement.    Richardson  v.  Alla?i, 

S34 

16.  The  maker  of  a  promissory  note 
by  a  note  at  the  fwyt  makes  it  pay- 
able at  a  particular  place,  an  alle- 
gation (after  stating  the  promise  to 
pay  in  Ae  usual  manner)  that  the 
aefendant  then  and  there  made  the 
note  payable  at  the  particular 
place,  does  nottonount  to  a  mis- 


description of  the  taote.  •»  A  pro- 
missoiy  note  is  made  pajrable  at 
G.,  a  presentment  at  a  banker^s 
at  G.,  the  maker  being  absent  firtHn 
G.  when  the  note  became  due,  is 
sufficient  evidence  of  a  present- 
ment to  the  maker  at  G.  as  aDeged 
in  the  declaration.  Hardy  v. 
Wmdroofiy  Page  319 

17.  Action  by  the  indorsee  against 
the  acceptor  of  a  note,  the  date  of 
which  appears  to  have  been  altered 
by  the  acceptor,  it  lies  on  the  plab- 
tiff  to  shew  that  the  alteration  was 
made  previous  to  the  indorsement 
of  the  note  by  the  drawer,  to  whose 
order  it  was  made  payable.  Jokn- 
son  and  Others  v-  The  Duke  of 
Marlborough^  313 

18.  Although  a  bill  drawn  by  a  pri- 
soner of  war  in  France  in  1795, 
upon  a  person  resident  in  Enghnd, 
in  favour  of  an  alien  enemy,  could 
not  have  been  originally  enforced, 
the  drawer  is  liable  on  a  subse* 
quent  promise  in  time  of  peace,  to 
pay  principal  and  interest.  Du- 
nammel  v.  Fkkeringy  90 

19.  Goods  sold  at  three  months'  cre- 
dit, the  vendor  agreeing  to  take 
the  vendee's  bill  of  exchange  at 
three  months'  date,  at  the  end  of 
the  first  three  months,  if  he  vnshed 
for  further  time.  '  Unless  the  ven- 
dee give  such  a  bill  at  the  end  of 
the  first  three  months,  the  vendor 
may  bring  his  action  immedi^ely. 
Nickson  V.  Jepsony  227 

20.  An  acceptor  of  abill  Of  exchange 
cannot  avail  himself  of  a  renunci- 
ation on  the  part  of  the  holder  of 
his  claim  upon  him,  unKess  it  be  ex- 
press, and  foimded  upon  some  eon- 
sidertftion.    Parker  v.  Lei^,    228 

21.  In  an  action  by  an  mdersee 
against  the  acceptor  of  a  bill  of  ex- 
change, die  deciaratiiM  alleges  an 
acceptance^  and  m  appMnliiient 
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by  tho  nm^pM  to  pgr  fl>a  parti- 
cular place,  and  a  promise  to  oay 
accoriung  to  th9  tenor  fuid  etteci 
of  the  acceptance,  and  a  special 
presentment ;  umtie^  the  allegation 
of  the  presentment  mpy  be  re- 
jected as  surplusage,  ifacbridge 
V.  Woodru^,  Page  253 

22*  After  a  bill  of  exdiange  h^  been 
accepted,  and  whilst  it  remains  in 
the  hands  of  the  payee,  he  alters  it 
by  making  it  payable  at  a  particu- 
lar place ;  this  alteration  will  not 
vitiate  the  bill.     Jacobs  v.  Joseph 

HtlTty  45 

25.  Tlie  acceptance  of  a  bill  of  ex- 
change purports  to  bear  the  signa- 
ture 01  the  acceptor's  Christian 
name  as  well  as  surname ;  proof  of 
the  latter^  by  a  witness  who  never 
saw  the  acceptor  write  his  Chris- 
tian name,  and  had  seen  kim  write 
his  surname  once  only,  is  not  suffi- 
cient.    Powell  V.  Fordy  164? 

24*.  The  drawer  of  a  bill  payable  to 
his  own  order,  after  dia  bill  be- 
comes due,  settles  with  the  ac- 
ceptor, and  gives  him  a  receipt  in 
fuU  of  all  demands.  The  drawer 
being  afterwards  in  possessicm  of 
the  dishonoured  bill,  an  indorsee 
from  the  drawer  cannot  mainttf  n 
an  action  against  the  acceptor. 
Thoroeood  v.  Clarke^  351 

25.  A  pmintiff  suing  upon  a  promis- 
sory note,  whicn  purports  to  be 
payable  to  a  person  or  a  different 
name,  may  shew  by  evidence  that 
he  was  the  person  intended.  Wil' 
lis  V.  Barrett,  ^  29 

26.  Freight  is  to  be  paid  for  in  good 
bills;  and  bills  are  given  by  the 
charterers,  which  are  put  into  cir- 
culation by  the  ship-OMrners.  This 
amounts  to  an  acceptance  of  the 
bills  and  diadmrges  the  Hen ;  and 
an  application  to  renew  such  bills 
on   condidon  thiU  the    lien  shall 


mii|in,  fHH  not  ouwic  to  the 
oootinuaaee  ef  the  uen^  «i^ess  the 
charterers  knevv  that  iha  bills  had 
been  oiroulated.  HomcustU  v. 
JPumin,  Page  090 

BgOKBIL 

1.  A.  comfpB  to  B^  ft  broker,  a 
quantity  of  h^des,  desiriog  him  to 
act  according  to  hiis  discrationi  fpd 
90on  afterw^djB  draws  upon  him 
for  the  amount,  and  B.  Hc^q^t/i  bills 
for  the  amount ;  B*  is  not  entitled 
to  pledge  the  goods  in  order  ta 
raise  money  to  meet  tbese  bilb, 
although  it  ha3  been  the  uai^d 
course  for  A,  to  draw  bills,  and  for 
Bp  to  accept  thein,  upon  evury 
consignment  of  goods.  Aldiough 
notice  has  been  given  to  jthe  plam- 
tifis  to  produce  certain  letjtersy  the 
defendant  cannot  croia«examjne 
the  pW(iiF'a  witneases  as  to  tbeir 
^ont^nts,     Qraham  and  Pthsr^  v. 

2»  A  broker^  who  procure^  f^  Gfa4rt#r- 
party  for  a  vessel  to  Bfo  Janiero, 
where  a  gro$»sum  is  to  be  paid  for 
the  voyage  i9Ui  and  home,  is  en- 
titled on  a  quapUum  meruit  to  5  per 
cent,  on  ,tii(»  gross  sum,  idthough. 
the  pa3rment  of  part  be  contingent 
on  the  arrival  of  the  vessel  hon^e* 
B/)bcrU and Qthrs  v.  Jofiksmand 
Others,  225 

CAERIEB. 

1.  A  promise  made-  by  die  hodk- 
keeper  of  a  carrier  at  the  office,  to 
aiake  compensation  for  the  loss  of 
«  pare^,  is  not  binding  upon  the 
carrier,  unless  the  book-keeper  be 
Aewn  to  be  his  general  agent. 
OUve  V.  Eamesy  181 

2.  in  order  to  affect  one  who  aendb 

ria  l>y  a  carder  with  notice  of 
terms  on  which  he  deals,  it  U 
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not  sufficient  to  shew  that  a  printed 
notice  was  exhibited  in  the  carrier's 
office,  where  the  goods  were  deli- 
vered by  a  porter,  although  the 
porter  could  read  and  had  seen  the 
notice,  if  in  fact  he  had  never  read 
it.     Kerr  v.  fVUlan,  Page  53 

S.  A  grevhound  is  delivered  to  a  car- 
rier, who  eives  a  receipt  for  it ;  the 
greyhound  being  afterwards  lost, 
the  carrier  cannot  set  up  as  a  de- 
fence that  the  doe  was  not  properly 
secured  when  delivered  to  him. 
Stuart  V.  Craxdevy  323 

^  A  carrier,  in  order  to  avail  himself 
of  a  notice  limiting  his  responsi- 
bility,  must  bring  notice  of  his  in- 
tention home  to  the  mind  of  the 
party,  A  notice  stuck  up  in  the 
office  is  insufficient,  where  the 
party  cannot  reaid.  DavU  v.  Wil- 
Ian  and  Others^  279 

5.  In  an  action  of  assumpsit  against  a 
carrier  for  the  loss  of  goods,  where 
a  contract  is  alleged  to  carry  them 
from  Am  to  B.^  a  variance  in  evi- 
dence  as  to  the  termini  is  fatal. 
Tucker  v.  Crackling  885 

6.  A  carrier,  who  gives  two  notices 
limiting  his  responsibility,  is  bound 
b^  that  which  is  least  beneficial  to 
himseUl  Munn  v.  Baker  and  An' 
othery  255 

7»  In  an  action  against  a  carrier  for 
not  taking  care  of  and  safely  car- 
rying goods  according  to  his  pro^ 
mise,  it  appears  that  he  had  limited 
his  responsibility  as  a  carrier,  by 
means  of  a  notice,  of  which  the 
plaintiff  was  cognisant,  the  plaintiff 
having  declar^  against  tne  de- 
fendant as  a  carrier  in  the  usual 
form,  cannot  insist  that  the  goods 
were  lost    from    the    defendant's 
warehouse  before  the  actual  car- 
riage of  the  goods  commenced. 
Motkell  V.   Wa$erh(nae  and  An- 
0her,  461 


CHAHTER.PARTY. 

1.  In  an  action  by  the  owner  agaii^ 
the  freighter  of  a  chartered  ship 
for  not  supplying  a  cargo  accord- 
ing to  the  terms  of  the  charter- 
party,  the  freighter  cannot  insist 
upon  the  precise  burthen  stated  ia 
the  charter-party.  Thonuu  t. 
Clarke  and  Todd,  Page  i52 

2.  In  an  action  for  not  supplying  a 
cargo  under  a  charter-party,  ac- 
cording to  the  terms  of  which  dif- 
ferent articles  of  freight  are  to  be 
paid  for  at  difierent  rates  by  weight, 
and  the  freighter  is  at  ub^ty  to 
supply  which  articles  he  pleases, 
an  average  value  of  freight,  calcu- 
lated upon  the  various  rates  of 
•freight  in  the  proportion  of  differ- 
ent articles  usually  carried  on  such 
a  voyage,  is  the  proper  measure  of 
damages.  Thomas  v.  Clarke  and 
Todd,  450 

COMPOSITION. 

1.  A.,  a  creditor  of  B^  executes  a 
composition  deed,  without  specify- 
ing the  amount  of  his  demand,  be 
thereby  binds  himself  to  the  extent 
of  his  claim,  although  the  terms  of 
the  deed  are,  to  take  the  composi- 
tion for  the  sums  set  opposite  to 
the  respective  names  ot  the  cre- 
ditors who  execute  the  deed. 
Harrhi/  v.  Watt,  195 

2.  If  one  creditor,  by  undertaking  to 
discharge  his  debtor,  induce  an- 
other creditbr  to  discharge  that 
debtor  on  receiving  a  composition 
for  his  debt,  he  cannot  afterwards 
recover  from  that  debtor.  Wood 
V.  Roherts,  417 


COMPETENCY. 
See  Evmirab 
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CONSTABLE. 

SemUe*  A  constable  is  not  justifiedT 
in  apprehending  and  imprisoning  a 
person,  on  suspicion  oi  having  re-^ 
ceived  stolen  goods,  on  the  mere 
assertion  of  one  of  the  principal 
felons.  Xioaciy.  Brand  and  Others^ 

Page  167 

COPYEIGHT. 

See  EviDEKCi. 

Where  an  engravine  has  been  made 
from  a  picture,  it  is  not  a  piracy 
of  the  print  for  another  artist 
to  make  another  engraving  from 
the  original  picturct  De  Bcrenger 
V.  JVheblcy  548 

COVENANT. 

1.  The  breaking  a  door-way  through 
the  wall  of  a  demised  house  into  an 
adjoining  house>  and  keeping  it 
open  for  a  long  space  ot  tune, 
amounts  to  a  breach  of  covenant 
to  repair.  Doe  dem.  Vickery  v. 
Jackson^  29S 

2.  A  tenant  of  a  house  covenants  to 
.    keep  in  repair  the  premises,  and  all 

erections,  buildings,  and  improve- 
ments erected  on  the  same  during 
the  term,  and  to  yield  up  the  same 
at  the  end  of  the  term,  cannot  re- 
move a  viranda  erected  during  the 
term,  the  lower  part  of  which  is 
affixed  to  the  ground  by  means  of 
posts.  Administratrix  of  Penry 
V.  Br&vmy  403 

8.  il.  binds  himselfunder  a  penalty  to 
indemnify  B.  against  his  obligation 
to  C,  if  the  money  be  not  paid 
before  a  certain  day.  B.^  in  an 
action  on  the  bond  for  not  indem- 
nifying, is  entitled  to  recover  the 
amount  of  the  penalty  of  the  bond. 
Woody.  Wade,  167 


CMM.  CON. 

In  an  action  for  criminal  convers- 
ation,  proof  that  a  letter  produced 
corresponds,  as  to  its  contents, 
with  a  letter  which  the  wife  wrote 
to  her  husband,  whilst  she  was  ab- 
sent from  him,  (before  the  criminal 
intercourse,)  upon  a  visit  at  the 
house  of  a  friend,  and  wfaidi  she 
read  over  to  the  witness,  is  su^ 
ficient  to  warrant  the  reception  of 
the  letter  in  evidence,  although  no 
explanation  is  given  of  the  cause 
of  their  living  apart,  there  being 
no  ground  to  suspect  collusion.  — 
Tlie  judgment  which  a  witness 
forms  from  the  conduct  and  ex« 
pressions  of  the  wife  to  her  hus* 
band  whilst  she  lives  apart  from 
him,  as  to  her  affection  for  him  is 
evidence.     Trdavmeu  v,  Ckdman, 

DECEIT. 

1.  The  purchaser  of  a  warranted  but 
worthless  watch,  is  entitled  to 
maintain  an  action  for  deceit,  al« 
though  it  is  stipulated,  that  if  he 
dislikes  the  watch,  the  vender  shall 
exchange  it  for  one  of  equal  value. 
Wallace  v.  Jarman^  162 

2.*>  The  vendor  of  a  ship  represents 
her  to  have  been  bmlt  in  1816, 
although  in  fact  she  has  been 
launched  a  year  earlier;  the  ven- 
dee is  entitled  to  recover  damages 
for  the  deceit,  althou^  the  ship 
was  to  be  taken  with  all  &ults. 
Fletcher  and  Another  v.  Botvsher 
and  Others^  561 

DEED. 

1.  On  non  est  factum  pleaded  to  a 

bond,  it  is  not  suffiaent  to  prove 

the  execution  by  a  person  who 
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executed  ia  the  name  of  the  de- 
fendant without  proof  of  identity. 
The  agent  of  the  defendant's  at* 
tomey  cannot  be  examined  as  to 
communiditions  with  the  defend- 
ant on  the  Subject  of  the  action  in 
order  16  prove  hia  identity*  De- 
claifatiooB  made  by  the  attorney  of 
li  party  in  convergation  are  not 
tsvidenoe  iigainst  hii  clients  Par- 
Urn  V.  HttU>kshai»y  Page  2S9 

%  Upon  fum  eHjhdum  pleaded  to  a 
bond  fyt  the  performance  Of  Cer- 
tain conditions^  breaches  of  which 
are  assigned  in  the  dedlafation, 
the  jy^  who  try  thd  issue  may 
assess  the  damages  under  the  com- 
mon ventr^fc  Parkins  and  Another 
▼4  HttDohhatOf  381 

Sft  The  defendant  cannot,  Under  the 
plea  of  nofi  etijudttm  to  a  dedar- 
atioti  upon  a  Dond^  go  intd  evi- 
deneey  to  shew  that  me  consider- 
ation was  an  illegal  one  at  common 
law.  There  is  no  distinction  in 
such  case,  between  a  specialty, 
which  is  avoided  by  a  statute,  and 
one  wbieh  is  v(Hd  at  common  law. 
Harmer  y*  Wright^  35 

4i  It  is  not  a  breach  of  the  bond  of 

•  a  broker  in  the  city  of  London  to 
act.  as  a  broker  concurrently  vnth 
another.  The  May6ri  Sfc*  ^Lon- 
don  y.  Brandon  f  14 

5*  Upon  the  trial  of  an  issue  whether 
the  dale  of  an  annuity  deed  has 
not  been  altered,  the  attesting  wit- 
ness must  be  called.  Edimurgk 
t.  Cruddi^  264 

EJECTMENT. 

1.  A  defendant  in  ejectment,  who 
has  paid  rent  to  the  lessor  of  tlie 
plaintiff,  may  shew  that  his  land- 
lord, pending  the  term,  sold  his 
interest  in  the  preaiises.  Doedem. 
Lo'uden  v,  WaUon^  jSSO 


%  The  plaintilFif  eottlM  to  recover 
in  ejectment,  although  it  appekrs 
thai  l^e  de^ndatitj  who  is  in  nos* 
leMioti,  b  the  inef  e  aervant  of  an- 
other by  whosd  petfnfssion  he  en- 
tered into  pOisession*  D6B  dem. 
Cuf^*  Sirtdlmg,  Pigo  187 

3.  A  lesior  in  ejeetment}  who  claims 

titled  ^  a  purchaser  from  the  she- 
riff who  sells  by  virtue  of  Sijieri 
Jaciasy  at  the  Aoit  of  feuch  lessor, 
must  prove  the  judgment  as  well 
as  the  wttt.  jDoe  aeni.  Bland,  v. 
iSmtMi  190 

4k  After  the  plaintiff,  in  ejectment, 
has  proved  his  title  to  a  ^rdict, 
the  Court  will  not  try  the  question 
of  the  preciire  extent  of  As  plain- 
dff's  claim  as  defined  by  particular 
metes  and  bounds.  Doe  on  the 
demise  ofih€  J^roferi  Company  v. 
WUson,  477 

£MBBZZL£MENT» 

One  who  id  employed  at  a  veaHv  sa- 
lary, Under  the  appellation  or  ac- 
COmptant  &nd  trfeafturdf  to  the 
overseers  of  a  township,  whose 
duty  it  is  to  receive  all  montei  re- 
ceivable or  payid)le  bv  them,  is  a 
clerk  and  servant  witnin  the  stat. 
$d  Q.  3.  e.  85.  Rex  v.  S^utrt^  349 

1»  The  prosecutrix  of  an  indietment 
for  an  assault  with  intent  to  com- 
mit a  rape,  having  been  clnssa-exa- 
mii^ed  as  to  crimes  committed  by 
her  several  years  before  the  af- 
Wed  offenbe,  evidence  may  be 
Aikluced  to  shew  that  her  chaiteler 

,  has  ainee  beeft  goed»-*-Tbe  fiu:t 
of  hel*  making  complaint  of  the 
outrage,  and  the  state  in  which 
she  was  at  the  time  of  making  the 
ceanplaint  are  evidence^  altlmigh 
Ifae  particulars  of  httr  alalenient 

are 
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gr«  i^et  evidiiiea  to  prove  the  truth 
of  her  itf^temeatr  -*-  The  defendant 
in  such  CMB  our^  impeiich  her  cha- 
rac^r  for  chastity,  b^  eenpral,  but 
BOt  by  particular  evic&nce,  Bex 
V.  Clarke^  Page  241 

%  Upon  the  trial  of  A^  B*  and  C. 
for  a  GODspiracyt  where  after  the 
case  oxk  the  part  of  the  prosecu- 
tion is  closed,  C.  on/y  calls  vrit- 
nesses  and  examines  as  to  a  con- 
versation between  himself  and  A.^, 
the  counsel  for  the  crown  may 
cross-examine  such  witnesses  9s  to 
wy  other  conversation  between  A. 
and  C.  althou^  the  evidence  tend 
chiefly  to  criminate  A.  Rex  v. 
KroM  and  Others,  54S 

3.  Evidence  of  a  particular  collateral 
&ct  cannot  be  adduced  in  any  case, 
whether  civil  or  criminal,  in  order 
to  discredit  a  witness.  —  The  only 
modes  of  impeaching  the  credit  of 
a  witness,  are  by  cross-examin- 
ation, by  prodpcing  the  record  of 
his  conviction  of  some  crime,  or 
by  adducing  general  evidence  that 
he  is  unworSiy  of  being  believed 
upon  his  oath.  —  If  a  witness  be 
asked  as  to  a  collateral  fact  his 
answer  is  conclusive.   Rex  v.  Wat» 

son,  .      1*^ 

4*  Ii^  an  action  against  a  certificated 
conveyancer  for  negligence  in  ma- 
naging the  purphase  of  an  annuity 
for  the  plaintiff,  a  joint  purchaser 
is  a  competent  witness  for  the 
plainti£  Roihtry  v.  Howard,  68 
5.  One  who  has  been  mortgagee  of 
certain  premises  afterwaras  takes 
a  conveyance  in  fee-simple,  in 
which  the  same  premises  are  de- 
scribed as  unincumbered,  from  a 
vendee  of  the  mortsa^or ;  this,  in 
the  absence  of  fraud,  is  conclusive 
evidence  to  shew  that  the  amount 
of  the  first  mortgage  was  paid. 
Janes  v«  WiUiawss^  52 


6<  Assumpsit  ugaiast  several  as  part- 
ners, th^  question  of  partnership 
being  dqubtful  upon  the  pl^tifF's 
evidence,  the  defendants  go  into 
their  case;  and  in  order  to  render 
a  witness  competent  produce  a  re- 
lease executed  by  all  (^  them ;  this 
instrument  is  to  be  considered  as 
in  evidence  for  all  purposes.  Gib* 
hons  V.  Wilcox,  Oberry,  and  Ano^ 
iher.  Page  43 

7f  The  defendant  cannot,  in  the 
course  of  the  plaintiff's  evidence, 
cross-examine  the  plaintiff^s  wit- 
nesses as  to  the  contents  or  written 
documents,  although  notice  has 
been  given  to  the  plaintiff  to  pro- 
duce them  and  he  refuses  to  pro- 
duce them  in  that  stage  of  the 
cause.  Sideways  v.  Dyson  and 
Another,  49 

8.  In  an  action  by  A.  against  £.  for 
falsely  representing  C.  as  trust- 
worthy, in  consequence  of  which 
A*  gave  credit  to  C.,  the  latter  is  a 
competent  witness.  Smith  v.  Har- 
ris, 47 

9*  In  an  action  of  tort  against  a  mi- 
nor for  the  negligence  of  his  agent, 
(sembU)  his  guardian  cannot  render 
the  agent  competent  by  releasing 
him.     Fraser  v.  Marsh,  41 

10.  A  defendant  who  has  worked 
coal-mines  without  interruption,  in 
pursuance  oi  an  agreement  with 
the  owner,  cannot,  upon  the  trial 
of  an  action  against  him  for  a 
breach  of  the  agreement,  compel 
a  third  person  to  produce  his  title- 
deeds,  by  virtue  of  which  he  is 
entitled  to  the  legal  estate  in  which 
the  premises  are  situated,  as  a  trus- 
tee.   Roberts  v.  Simpson,  203 

11.  Upon  the  question  whether  A., 
afler  executing  a  conveyance  of 
property  to  trustees  for  the  benefit 
of  his  wife,  had  the  disposition  of 
the  property,  evidence  of  his  mak- 

8  8  4  ing 
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ing  ftn  assignment  of  it,  is  not  ad- 
missible against  the  trustees,  unless 
they  were  privy  to  it,  or  imless  the 
property  was  delivered,  and  the 
assignment  acted  upon.  — -  Semblcy 
a  letter  written  by  an  attorney  to 
his  client,  and  produced  with  the 
client's  signature  indorsed  upon  it, 
is  evidence  against  the  client.* — 
Where  the  question  is  as  to  the 
solvency  of  a  party  at  a  particular 
time,  the  general  result  as  col- 
lected from  sufficient  sources  may 
be  given  in  evidence.  —  And  Sent" 
hlCf  the  accounts  rendered  by  a 
bankrupt  of  his  affiurs  to  the  com- 
missioners are  competent  sources. 
Meyer    v.     Sefton    and     Others^ 

Page  274 

12.  In  order  to  warrant  the  admission 
of  a  deposition  of  the  deceased 
against  tne  prisoner,  on  an  indict- 
ment for  murder,  it  is  not  neces- 
sary that  the  prisoner  should  have 
been  present  the  whole  of  the  time 
during  which  the  deposition  was 
taken,  the  deponent  naving  been 
re-sworn  in  tne  presence  of  the 
prisoner,  and  the  part  of  the  de- 
position, which  had  already  been 
taken,  having  been  read  over  to 
the  prisoner  and  sworn  by  the  de- 
ponent to  be  true.    Rex  v.  Smithy 

208 

13.  The  opinion  of  one  conversant  in 
the  business  of  insurance,  as  a 
matter  of  judgment,  whether  the 
communication  of  particular  facts 
would  have  enhanced  the  premium 
is  admissible  evidence ;  but  he  can- 
not be  asked  what  he  himself 
would  have  done  in  the  particular 
case.  Berihon  and  Another  v. 
Loughman^  ^    258 

14.  A  copy  of  a  judgment  in  the 
Supreme  Court  of  Jamaicoy  made 

^  by  the  chief  clerk  of  the  court,  is 
not  receivable  in  evidence  here,  al- 


though it  appears  that  such  copies 
are  usually  received  as  evidence  in 
the  bland  of  Jamaica.  AppleUm 
V.  Lord  Braybrooky  jrisge  6 

15.  Evidence  tnat  the  plaintiff,  ih  an 
action  for  pirating  a  musical  work, 
acquiesced  in  the  defendant's  pi^ 
lication  of  it  six  years  ago,  does 
not  prove  that  tne  plaintiff  has 
transferred  his  interest  in  the  copy- 
right.—  A  receipt  given  by  the 
plaintiff  for  money  received  by  him 
as  the  price  of  the  copyright,  will 
not  preclude  the  plEuntiff  from 
maintaining  the  action,  Lattmr  v. 
Bland  and  Anaihery  S82 

16.  Evidence  that  the  son  of  the  de- 
fendant, a  minor,  has  in  three  or 
four  instances  signed  bills  of  ex- 
change for  his  fatheri  is  sufficient, 
in  an  action  against  the  father  on 
a  guarantee,  to  warrant  the  reading 
of  an  instrument,  purporting  to  be 
a  guarantee  by  the  rather  in  the 
hand-writing  of  the  son.  JVaikim 
V.  Vincey  368 

17.  In  trespass  q.  c.f.  the  defence  is, 
that  M,  P.  was  uie  owner  of  the 
locui  in  guoy  and  that  the  defend- 
ant entered,  by  the  direction  of 
M .  P.,  a  declarwon  by  M.P.  made 
subsequent  to  the  act  complained 
of  is  inadmissible.  Garr  and  An* 
other  V.  FletchcTy  71 

18.  A  great  number  of  placards  an- 
nouncing a  public  meeting  in  Spa 
Fields  having  been  printed,  tne 
prisoner  takes  twenty-five  of  them 
away  from  the  printer's,  one  of  the 
remaining  placards  may  be  read 
without  any  preparatory  evidence 
as  to  the  oriffinai  manuscript,  and 
without  notice  to  the  prisoner  to 
produce  the  twenty-five  copies. 
Rexv.  WaUony  129 

19.  In  order  to  identify  a  person  in 
court  with  one  whom  the  witness 
has  described)  the  attention  of  tiie 

witness 


INDEX. 


609 


witnefls  may  be  directed  to  the  oer^ 
son  in  court,  and  he  may  be  asKed 
whether  that  is  the  person  of  whom 
he  has  spoken.        Rex  v.  Watson^ 

Page  128 

90,  Papers  found  in  the  lodgings  of  a 
co-conspirator  at  a  period  subse- 
quent to  the  apprehension  of  the 
prisoner  may  be  read  in  evidence, 
although  no  absolute proqfbe  given 
of  their  previous  existence,  where 
strong  presumption  exists  that  the 
lodgings  had  not  been  entered  by 
any  one  in  the  interval  between 

-  liie  apprehension  and  the  finding, 
and  where  the  papers  are  intimately 
connected  with  the  objects  of  the 
conspiracy  as  detailed  m  evidence. 
RexY.  Watson^  140 

21.  A  witness  for  the  Crown  cannot, 
on  cross-examination,  be  compel- 
led to  state  through  what  channel 
he  made  a  disclosure  to  govern- 
ment, either  inimediately  or  medi- 
ately.   Rex  Y.  Wats6n,    Page  135 

22.  In  an  action  by  one  defendant  in 
•  assumpsit  against  a  co-defendant, 

the  postea  is  evidence  to  prove  the 
amount  of  the  damages ;  but  (50m- 
hle)  the  indorsement  of  the  costs, 
wiUi  the  master's  allocaiur  on  the 
poitea,  is  not  sufficient  to  entitle 
the  plaintiff  to  recover  half  of  the 
costs,  without  producing  the  judg- 
ment.    Foster  v.  Comptotiy       364e 

23.  In  treason  and  felony,  evidence 
may  be  given  of  the  finding  articles 
secreted,  although  they  were  found 
at  a  time  subsequent  to  the  prison- 
ers' apprehension.   Rex  v.  Watson^ 

187 

24.  Where  a  minor  sues  by  his  guar- 
dian, the  declaration  of  the  guar- 
dian is  not  evidence  against  the 
plaintiff.     Cmlins  v.  Efy,        866 

25.  The  evidence  wnich  a  person  has 
given  before  a  committee  of  the 
House  of  CommoDSi  ia  afterwards 


admissible  against  him  on  a  cri- 
minal charge.      Rex  v.  Merceron^ 

Page  866 
26.  As  against  the  master  of  a  vessel 
in  an  action  for  not  safely  convey- 
ing goods  to  a  foreign  port  con- 
signed  to  the  plaintifi,  evidence 
that  the  goods  were  seized  in  an« 
other  foreifl;n  port  by  the  govern- 
ment coupled  with  a  letter  of  the 
defendants,  in  which  he  acknow« 
ledges  that  he  is  accountable  for 
the  goods,  is  sufficient  to  warrant 
the  jury  in  finding  for  the  plaintiffii 
without  any  furuier  proof  of  the 
cause  of  seizure.  —  Variance.  ^ 
CuUen  and  Another  v.  Mac  Alpine^ 

662 

27.  The  presumption  is,  that  the 
waste  land  wnich  adjoins  to  a 
road,  belongs  to  the  owner  of  the 
adjoining  freehold,  and  not  to  the 
lord  of  the  manor. — General  evi- 
dence of  title  to  such  wastes: 
Semhley'  reputation  alone  is  ad" 
missibte  evidence  to  prove  the  ex- 
istence of  a  manor  without  any 
proof  of  the  actual  exercise  of  any 
manorial  right.  Steel  v.  Prkkett 
and  Others^  468 

28.  A  witness  having  been  called  into 
the  box  and  sworn  in  the  course 
of  a  prosecution  for  a  misde- 
meanor, produces  a  document,  but 
is  not  examined.  The  defendant 
is  entitled  to  cross-examine.  Rex 
V.  Brooke^  472 

29.  In  order  to  prove  the  order  of 
the  Insolvent  Debtor's  Court  for 
the  discharge  of  a  debtor,  it  is  not 
sufficient  to  produce  and  prove  the 
order  to  the  marshal,  for  the  dis- 
charge of  the  debtor,  reciting  the 
judgment.  The  original  entry  of 
the  judgment  by  the  Court  ought 
to  be  produced.  Doe  on  the  demise 
qf  Robinson  v.  Barton^  473 

SO.  An  entry  by  A.  at  the  Excise- 
office, 
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office,  of  premises  for  the  keepmg 
of  beer  for  home  consumption  and 
exportation,  in  the  name  of  him- 
self, ^.and  C.^is  oonclusiye  against 
i^.  as  &r  as  regards  the  crown, 
^  but  is  not  conclusive  with  respect 
to  other  parties.  Ellis  and  An- 
other V*  VKalsan  and  two  Others^ 

Page  478 

EXECUTION. 

Alt)u>ugh  A.  cohabits  with  Jp.y  and 
assumes  his  name  and  passes  for 
his  wife/and  permits  him  to  appear 
to  be  the  owner  of  the  fUmiture  of 
the  house  in  which  they  live,  the 
furniture,  being  her  property,  is 
not  liable  to  be  taken  under  an 
execution  against  B,  Edv^rds  v. 
Bridge  and  Another ^  396 

EXECUTOR. 

See  Administbatoe. 

FELONY. 

1.  Tlie  horse-mail  bag^s  being  left  by 
the  mail  rider,  after  he  had  taken 
possession  of  them,  for  a  temporary 
purpose  for  two  minutes,  were 
stolen  during  his  absence,  the  case 
b  within  the  stat.  52  G.  3.  c.  143. 
§  S.     Re^  V.  Robinson^  485 

^  After  the  examination  of  a  pri- 
soner before  a  magistrate,  upon  a 
charge  of  felony  has  been  taken  by 
the  magistrates  clerk,  it  is  read 
over  to  him,  and  he  is  told  that  he 
may  sign  it  or  not,  as  he  chooses ; 
having  declined  to  sign  it,  the  ex- 
amination cannot  be  read  in  evi- 
dence.    Rex  V.  Telicote.  483 

"  FOREIGN  JUDGMENT. 
See  EviBXKCX. 


FOREIGN  SENTENCE. 
See  EviDXNc?^ 

FORM  OF  ACTION. 

S^  Tft^PAsSf 

FRAUDS,  STATUTE  OF. 

1.  The  defendant  being  tenant  to  the 
plaintiff  of  certain  rooms  in  his 
house,  at  a  rent  pajrable  quarterly, 
a  mere  parol  agreement  hi  the  mid- 
dle of  a  quarter  to  determine  the 
tenancy  is  not  binding.  Thomson 
V.  WUsony  Pfcge  879 

2.  A  landlord  having  authoraed  a 
distress  for  rent,  is  liable  fbr  the 
necessary  expenses,  and  aldiough 
the  plaintiff  was  sent  by  the  &- 
fendant  to  take  possession  of  the 
goods  distrained,  who  promised  to 
pay  him,  the  latter  will  not  be  liable 
without  a  note  in  writing.  Colman 
V.  Eylesy  62 

GOODS  SOLD. 

Proof  that  the  plaintiff  sent  goods  to 
the  defendant,  resident  in  a  foreign 
country,  upon  the  order  of  mer- 
chants resicUng  in  London^  and  tha^ 
the  defendant  received  and  used 

.  the  goods,  is  prima  foM  evidence 
of  goods  sold  and  Slivered  to  the 
de^nd^nt.  Bennett  and  Another 
V.  Henderson^  550 

GUARANTEE. 

1.  A  guarantee  for  the  payment  of 
goods,  supplied  to  a  third  person, 
given  on  the  7th,  will  cover  goods 
contracted  for  on  the  6th,  but  not 
delivered  till  the  7th,  and  then 
supplied  on  the  credit  of  the  gua* 
rantee.  Sipimons  and  Others  v. 
Xeaiing,  426 

2.  The 
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1L  lliadeftildaiilfigr^cilogiMMrflntee 
the  plaintiff  against  any  loss  in  case 
his  son  shall  beeome  bankrupt, 
and  alleges  in  his  declaration  that 
his  §otk  luw  become  a  bankrupt,  he 
is  bound  to  shew  that  a  conunis* 
sion  of  bankrupt  has  been  sued 
out*    Bulkeley  s.  Lord.  Pkige  406 

S.  In  an  action  on  a  guarantee^  the 
plaintiff  gives  in  evidence  a  letter 
m  the  hand*writing  of  the  defeifd- 
ant»  but  without  date,  in  which  the 
latter  states,  ^<  I  have  no  objection 
^^  to  guarantee  the  payment  of  the 
^^  rent,  as  far  as  that  of  each  quar- 
'^  ter,  during  Mr.  T.  fTaiil's  con* 
<<  tinuance  u  possession**'  He 
also  proves  that  7*  Ward  rented 
certam  premises  from  him*  This 
is  not  sufficient!  without  shewing 
that  the  plaintiff  accepted  the  de- 
findant's  ofer*    S^frnwiom  y.  Wmnty 

371 

HORSE. 

Roaring  constitutes  unsoundness  in  a 
horse.     Onslow  v#  Eames,  81 

HUNDRED. 

1.  A  house,  part  of  which  is  occu- 
pied by  the  plaintiff  as  a  shopi  and 
tbt  remainoer  of  which  is  occu- 
pied by  lodgers,  no  part  of  his  fa- 
mily sleeping  therein,  is  a  dwell- 
ing-house«  witfoia  the  protection  of 
the  Mat.  1  Gk  1.  st.  2.  c.5.  Rea 
v.  Wood  and  Another,  269 

2.  If  a  mob  attack  a  house  with  in- 
tent 4o  liberate  a  person  in  custody 
in  that  house,  or  to  pull  the  house 
down  in  case  he  be  not  delivered 
up,  and  proceed  to  acts  of  vio- 
lence, this  is  a  sufficient  beginning 
to  demolish,  as  far  as  intention 
goes,  to  entitle  the  owner  to  his 
rwDi^y  ^aiosl  Ae  tHiQ4l^  ^U9^ 


the  st«  1  6. 1.  St.  8.  c  5...«^Pa. 

mages  may  be  recovered  in  respect 
of  euns  found  in  the  house,  and  used 
and  damaged  in  the  course  of  de- 
molition. —  But  not  in  respect  of 
guns  stolen  by  the  mob«  Beckwitk 
V.  Wood  and  Another^  Page  263 
3.  In  an  action  against  the  hundred, 
on  the  Stat.,  to  recover  damages 
for  mischief  done  to  a  dwelling- 
house  by  a  mob,  it  is  not  necessary 
to  shew,  that  the  object  cmT  the  qaob 
was  seditious.  Clarke  v.  BurieUt 
Bart*  and  Another,  £04 

I^^DICTMENT. 

1.  Form  of  an  indictment  against 
workmen  for  a  conq^acy  against 
their  employers.  Res  v.  Fergusof^ 
and  Edge,  489 

2.  The  court  of  Nisi  Prims  will  not 
notice  objections  to  an  indictment 
upon  the  trial,  which  fully  appear 
on  the  record.    Rex  v.  SotUer,  423 

3.  An  indictment  for  a  misdemeanor, 
containing  several  counts,  alleging 
several  misdemeanors  of  the  same 
kind  on  the  same  day,  the  prose- 
cutor may  give  evidence  of  such 
misdemeanors  on  difereat  days. 
Rex  V.  Leuy  and  Others,  458 

INFANT. 

1.  An  account  stated  by  an  infimit  is 
not  evidence  afler  he  attains  his 
age,  even  to  shew  that  he  has  been 
supplied  with  the  necessaries  men- 
tioned in  the  account.  In^edeto 
V.  Douglas,  36 

2.  Where  a  minor  orders  articles 
which  are  necessary  and  suitable 
to  his  situation  in  lire,  it  is  a  ques- 
tion for  the  jury,  under  all  the 
circumstances  of  the  oisse,  whether 
tbey  can  voter  an  authority  given 

to 
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to  that  effect  by  the  father.    Ba- 
ker V.  Keen,  Page  501 

LANDLORD  AND  TENANT. 

1.  A.i  by  paroly  lets  a  house  to  5., 
who  underlets  to  C  A.,  with  B.'s 
assenty  accepts  C.  as  his  tenant, 
and  receives  rent  from  him;  A, 
cannot  afterwards  recover  against 
B.9  since  the  privity  of  estate  is 
destroyed.     Thomas  v.  Cooke,  408 

2.  SenMe.  An  agreement  between 
a  landlord  and  a  tenant  from  year 
to  year,  that  another  tenant  shall 
be  substituted  in  his  place,  who 
is  accordingly  substituted,  deter- 
mines the  tenancy  of  the  first 
tenant.     Sione  v^  Whiting,       235 

S.  A  landlord,  under  a  covenant  in  a 
lease  to  pay  the  land-tax,  is  bound 
to  pay  the  land-tax  in  proportion 
to  the  quantum  of  rent  only. 
Wh^field  v.  Brandwood,  440 

LIBEL. 

1.  Under  the  plea  of  not  guilty  to  a 
declaration  ipr  a  libel,  the  plaintiff*, 
cannot  go  into  evidence  to  shew 
that  the  allegations  in  the  libel  are 

false. 

Neither  can  he  give  in  evidence 
subsequent  declarations  by  the  de- 
fendant, where  the  intention  of  the 
publication  is  not  equivocal. 

The  editor  of  one  public  news- 
paper is  not  justified  in  attacks 
upon  the  private  character  of  the 
writer  of  another  public  newspaper. 
Stuart  V.  Lovell,  93 

2.  An  advertisement  in  a  public  pa- 
per, strongly  reflecting  upon  the 
character  of  an  individual  who  has 
been  declared  bankrupt  is  libellous, 
although  published  with  the  avow- 
ed intention  of  convening  a  meet- 
ing of  the  creditors  for  the  purpose 


of  consulting  upon  die  measures 
proper  to  be  adopted  for  their  own 
security,  if  the  legal  object  might 
have  been  attained  by  means  less  in- 
jurious.  Br&ttm  v.  Croome,  Fsf  e  297 

3.  Action  for  a  libel  contained  in  a 
letter  written  by  the  defendant  to 
the  plaintiff;  proof  that  the  defend- 
ant knew  that  the  letters  sent  to  the 
plaintiff,  were  usually  opened  by 
nis  clerk,  is  evidence  to  go  to  the 
jury  of  the  defendant's  mtention 
that  the  letter  should  be  read  by  a 
third  person.  Delacroix  v.  Tkeve' 
not,  63 

4.  An  indictment  for  a  libel  reflect- 
ing upon  the  prosecutor  in  his  pro- 
fession as  a  solicitor,  and  wnich 
has  been  sent  to  the  prosecutor 
only,  ought  to  be  alleged  to  have 
been  sent  with  intent  to  provoke  and 
excite  the  prosecutor  to  a  breach 
of  the  peace,  and  should  not  be 
alleged  with  intent  to  injure  the 
prosecutor  in  his  profession.  Rex 
V.  Wegenor,  245 

LIEN. 

A.  sells  to  B.  a  carriage,  to  be  paid 
for  partly  by  a  bill  upon  the  de- 
livery, and  partly  by  a  bill  at  a 
future  day,  and  B»  neglecting  to 
take  the  carriage,  A.  obtains  a 
verdict  against  hun  for  goods  bar- 
gained and  sold.  Until  me  amount 
IS  paid  to  A^  he  has  a  lien  upon 
the  carriage,  and  the  sheriff  cannot 
seize  it  under  a  ^./ir.  against  the 
goods  of  B.  Houiditch  and  Ano* 
ther  V,  Desanges  and  Another,  S37 

LIMITATIONS,  STATUTE  OF. 

1.  A  promise  by  a  defendant  to  pay 
a  debt  by  instalments,  when  he  is 
able,  is  sufficient  to  take  a  case  out 
of  the  statute  of  limitatioiis  with- 
out 
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out  proof  of  time  beiiig  given,  or 
of  the  ability  of  the  party.  Thamp' 
son  V.  Osborne^  Page  98 

2.  A  debtor  executes  a  warrant  of 
attorney  to  his  creditor  to  confess 
judgment  for  the  balance  of  ac- 
count as  then  stated  between  them. 
The  warrant  of  attorney  is  not  a 
specialty,  which  takes  the  case 
out  of  the  statute  of  limitations. 
Clarke  v.  Fi^eSf  234? 

3.  By  the  demise  of  a  messuage  with 
all  rooms  and  chambers  thereto 
belonging  and  appertaining,  is  to 
be  understood  all  that  is  occupied 
together,  as  the  entire  messuage 
at  one  and  the  same  time.  And 
therefore  such  a  demise  will  not 
comprehend  a  room,  which  had 
once  formed  part  of  the  messuage, 
but  which  nad  been  separated 
from  it  by  medns  of  a  wooden  par- 
tition, and  had  not  been  occupied 
with  it  for  many  years  previous 
to  the  demise.    Kerslake  v.  fVkite, 

508 

MALICIOUS  STABBING. 

In  order  to  make  the  killing  a  bailiff, 
in  resisting  the  execution  of  mesne 
process  in  a  civil  action,  amount  to 
murder,  it  seems  to  be  necessary 
to  prove  the  torit  as  well  as  the 
sheriff's  xvarrant  to  the  bailiff. — 
And  such  homicide  will  not 
amount  to  murder,  if  the  bailiff  at- 
tempt to  execute  a  writ  without  a 
non  omUtas  clause  within  an  ex- 
clusive liberty.  Rex  v.  Mead  and 
Another^  205 

NEGLIGENCE. 

The  owner  of  a  barge  upon  the 
Thames  lends  it  to  another,  who 
navigates  it  with  his  own  men,  who 
are  guilty  of  negli{[encei  in  conse- 


quence of  which  mischief  is  done : 
(semble\  the  owner  is  not  liable. 
Scott  V.  Scott  and  Others,  Page  488 

NOTICE  TO  PRODUCE. 

^.,.as  surety  forB.,  binds  himself  to 
pay  to  C.  the  balance  of  account 
between  B.  and  C  withm  the 
space  of  six  months  after  notice. 
In  an  action  by  C  against  A.f 
parol  evidence  of  such  notice 
cannot  be  given  without  proof  of 
the  usual  notice  to  produce  it* 
Grove  and  Another  v.  JFare,  j  174? 

NUISANCE. 

A  corporation  being  the  conservators 
of  a  river,  and  owners  of  the  soil 
between  high  and  loW  water  mark, 
cannot  aumorise  a  lessee  to  erect 
a  wharf  there,  which  produces  in- 
convenience to  the  public  in  the 
use  of  the  river  for  the  purposes 
of  navigation.  Rex  v.  Ziord  GroS" 
venor  and  Others,  51 1 

PARTNERS. 

1.  After  the  dissolution  of  partner- 
ship between  A.  and  JB.,  and  the 
advertisement  of  it  in  the  Gazette, 
A.  accepts  a  bill,  bearing  a  date 
previous  tonhe  dissolution  for  the 
accommodation  of  a  third  person 
who  indorses  it  for  value,  B*  wno 
permits  his  name  to  remain  over 
the  shop  in  the  Poultry,  as  a  mem- 
ber of  the  firm  till  after  the  disso- 
lution of  partnership  and  notice  of 
it,  and  indorsement  of  the  bill,  is. 
liable  as  a  partner  to  a  bon^  Jide 
holder.  JViUiams  and  Another  v. 
KeaU  and  Archer,  290 

2.  One  co-partner  cannot  bind  ano- 
ther by  orawing  a  bill  in  the  name 
of  the  firm  'for  the  discharge  of 

his 
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hb  own  ptlrttie  ddM,  tdthottt  the 
knowledge  of  his  co-partner ;  and 
this  defence  may  be  set  up  by  the 
latter  in  an  action  by  the  indorsee  of 
the  bill,  without  giving  any  notice 
of  his  intention  to  dispute  the  con- 
sideration.    Green  v.  Deakin  and 

Othersf  '  Page  847 

3»  Upon  the  dissolution  of  partner- 
ship between  the  plaintiffs  A.  and 
jB.  It  is  agreed  that  the  Joint  debts 
shall  be  received  by  C,  an  agent 
appointed  by  both,  for  the  dis- 
cnarge  of  their  joint  debts.  The 
defendant  accedes  to  this  arrange- 
ment ;  but  afterwards  A.  counter- 
mands the  authority  to  C  and 
demands  the  debt  from  the  de- 
fendant, which  he  pays ;  A.  and  B. 
cannot  afterwards  maintain  an  ac- 
tion for  the  debt.  Bristoto  and 
Porter  ▼.  Taylor,  50 

^,  One  of  seveiul  partners,  as  brew- 
ers, transfers  the  premises  to  A., 
who  buys  books  and  carries  on  the 
^same  business  there;  the  other 
partners  are  not  entitled  to  the 
possession  of  these  books,  the  con- 
tents of  which  do  not  relate  to  any 
entries  anterior  to  A.'s  entry.  Dore 
V.'  WUkinson  and  Spurver/y       287 

5.  The  plaintiff  holding  a  bill  of  ex- 
change as  a  security  from  three 
partners  after  the  dissolution  of  the 
co-partnership,  and  after  the  bank- 
ruptcy of  one  of  them,  takes  the 
notes  of  one  of  them  as  a  colla- 
teral security  without  the  know- 
ledge of  the  other  partners,  and 
retains  the  original  security  in  his 
hands,  diis  does  not  discharge  the 
other  partners.  Bedford  v,  Deakin 
and  Others,  178 

6.  If  a  partner  who  executes  a  char- 
ter-party by  the  terms  of  the  In- 
strument, in  the  commencement  of 
ft,  professes  to  contract  for  himself 
9m  his  partner  A.,  A.  will  be 


bmmdattliMgh  Idl  the  Mj^oli^idns 
and  oUigations  in  the  remaiiiing 
part  of  instrument  are  made  in 
the  nime  of  the  said  Jh^hier. 
Thomas    v.    Clarke    and    Todd, 

Fag«461 
7.  Where  goods  are  ordered  1^  one 
member  of  a  club  for  the  Miefit 
of  idl,  eyerj  member,  who  either 
concurs  in  the  order  or  attbse- 
quently  assents  to  it,  is  liable,  al- 
though the  n^ember  ¥^o  ordered 
the  goods  is  made  the  debtor  in 
the  plaintifTs  books  and  the  bill  is 
sent  to  him,  unless  it  clearly  i^ 
pear  that  ^e  plaintiff  meant  to 
give  credit  to  that  member  only. 
Ddauney  V*  Strictland,  416 

And  see  Evn^SHCx. 


PATENT. 

A  brush  difiering  from  a  common  one 
in  no  other  respect  than  in  the  cir- 
cumstance that  the  hairs  or  bristles 
are  purposely  made  of  unequal 
lengtns,  is  improperly  described  in 
a  patent  for  a  new  mvention  as  a 
tapering  brush.    Rex  v.  Metcalf, 

249 

PAYMENT  OF  MONEY  INTO 
COURT. 

\.A.  having  a  legal  claim  against  B. 
on  bills  of  exchange  accepted  by 
B.,  and  having  also  possession  of  a 
deed  of  mortgage,  executed  by  B, 
to  a  third  person,  of  which  he 
might  compel  an  assignment  in 
equity ;  B.  pays  money  to  A*  on 
account,  without  prejudice  to  his 
claim  on  any  securities.  The  law 
applies  the  payment  to  the  bills  of 
exchange.  Bmh  and  Another  v. 
T^Mt^  74 

8t  Goods 
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f.  G^dB  hiWag  bMimld  to  the  de- 
fendafit  by  fiample,  at  a  sdpulated 
price^  he  cannot^  after  payment 
of  money  into  court,  in  an  action 
odndebii&iui  UHumptii,  mnst  upon 
any  defect  in  the  goods,  since  by 
the  pa3niient  of  money  into  court, 
he  admits  the  original  contract.  If 
a  purchaser  mean  to  insist  on  such 
an  objection,  he  ought  to  return 
the    goods.     Leggett  ▼.    Cooper^ 

Page  103 


POLICY. 

1.  After  a  total  loss  and  adjustment 
within  a  month,  and  wniht  the 
policy  remains  in  the  hands  of 
the  broker,  the  initials  of  the  in- 
surer are  struck  out  of  the  adjust- 
ment to  indicate  payment,  and  the 
broker  debits  the  insurer  with  the 
loss;  the  insurer  is  still  liable  to 
the  assured.    Fell  v.  Pratt^        67 

3.  A  policy  of  insurance  from  Calmar 
to  PortsmotUk  is  altered  with  the 
consent  of  some  of  the  imderwriters, 
by  inserting  the  words  or  Wey- 

'  mouth  after  Portsmottthy  the  plain- 
tiff cannot  recover  on  the  altered 
policy  against  an  underwriter,  who 
was  ignorant  of  the  alteration  when 
it  was  made,  even  although  upon 
being  informed  of  the  alteration,  he 
said  that  he  would  not  take  advan- 
tage of  it.   Campbell  v.  Christie,  64? 

8.  An  action  cannot  be  maintained 
on  a  policy  of  insurance,  where  the 

ElaintifF's  interest  is  founded  on  a 
ottomry  bond  made  jointly  to  the 
plaintiff  and  another,  idthough  they 
are  general  partners  in  trade. 
Everth  v.  BlaMmmey  Q6 

4.  Insurance  on  freight  on  a  voyage 
from  A.  to  B,;  a  secoi^d  mSurance 
on  freight  valued  at  10,OOM.  on  a 
voyage  from  A.  to  J?.,  and  tiience 

to  C»y  wHu  ia  uiemoi'SBiQttui  tintt  ii 


tl>e  diip  shollld  be  loM  tk  J?.^  a 
settlement  should  be  made  as  if  she 
had  had  on  board  an  entire  freight 
to  C.  The  ship  earns  freight  to  the 
amount  of  250(M.  on  lier  voyage 
from  A.  to  B.,  and  is  lost  at  B^ 
the  assured  cannot  recover  IM:  a 
greater  loss  than  75(M.  RoberUon 
V.  Marjorihanksy  Fliige  573 

POOR'S  RATE. 

One  who  occupies  a  house  as  sur- 
veyor to  the  navigation  of  the  river 
Leey  under  the  trustees  of  Uiat 
river,  held  to  be  liable  for  poor's 
rates,  although  by  act  of  parlia- 
ment the  tolls,  &c.  are  exempted 
from  being  rated*  and  although 
the  trustees  have  no  beneficial  in- 
terest, but  act  for  the  public. 
'    ■  v»  Armstrong  amd  Others^ 

543 

PRACTICE. 

1.  Where  the  declaration  contained 
thirty  counts  on  fifteen  bilb  of  ex- 
change, the  Court  at  Nisi  Prius 
refused  to  compel  the  pkundffto  se- 
lect fifteen  of  the  counts  on  which 
to  take  his  verdict.  Ferguson  and 
Others  V.  Clarkcy  442 

^.  After  a  plaintiff  in  the  course  of  a 
cause  has  submitted  to  be  non- 
sinted,  the  coimsel  for  the  defend- 
ant cannot  put  any  further  ques- 
tion to  a  witness.     Jones  v.  Hally 

505 

3.  Practice  as  to  the  opening  and  re- 

pl3nng    of    counsel    in    trespass. 

Jackson  V.  Heskethy  518 

PRINCIPAL  AND  AGENT. 

1.  A  proctor  may  recover  for  busi- 
ness done  for  the  defendant  by  his 
deiir,  although  the  defendant  «>«• 
prdiended  iimt  the  fSHA  was  tiie 

prin. 
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principal^  he  acting  as  the  princi- 
pal, and  never  disclosing  the  name 
of  his  employer^  provided  no  pre- 
judice arises  to  the  defendant  ti'om 
the  concealment.  ^-  An  agreement 
between  a  proctor  and  his  clerk,  to 
pay  the  latter  a  salary  amomiting 
to  half  the  annual  average  profits 
of  the  last  three  years,  is  not  an 
evasion  of  the  statute.  Grojan  v. 
Wade,  Page  443 

2.  If  a  vessel  be  so  shattered  bya 
storm  that  in  the  opinion  of  the 
roaster^  who  exercises  a  fair  and 
honest  discretion  on  the  subject, 
she  cannoty  without  imminent  peril 
to  the  lives  of  the  crew,  proceed 
on  her  voyage,  and  cannot  be  re- 
paired but  at  an  expense  exceeding 
the  amount  of  a  total  loss,  and  he 
accordingly  abandons  and  sells  her, 
the  owner  may  recover  from  the 
insurer  as  for  a  total  loss,  although 
it  eventually  turns  out  to  be  pos- 
sible that  the  vessel  might  have 
proceeded.  Robertson^  v.  Ca- 
rutherSf  "        571 

SEAMAN'S  WAGES. 

A  seaman  b  restricted  by  the  ship's 
articles  from  demanding  his  wages 
until  the  expiration  of  twenty  days 
after  the  ship's  arrival  at  .her  des- 
tined port,  and  the  delivery  of  her 
cargo:  Held,  that  although  the 
seaman  had  commenced  his  action 
before  the  expiration  of  the  twenty 
days,  he  might  still  recover  a  sum 
wmch  the  captain  had  admitted  to 
be  due  to  him  for  wages,  and  which 
he  had  offered  to  pay  him.  White 
V.  Mattisotif  325 

SHERIFF. 

!•  The  return  purporting  to  be  made 
by  a  lord  of  a  manor   to   the 


sheriff's  mandate  to  levy  under  a 
writ  of  Jieri^adaSf  is  prima  Jade 
'  evidence  that  the  perscm  whose  re- 
turn it  purports  to  be  is  the  lord  of 
the  manor. —  Evidence  that  the 
person  who  actually  made  the  re- 
turn, has  acted  as  bailiff  to  the  lord 
of  the  manor  for  sixteen  years,  and 
during  that  time  has  made  the  re- 
turns for  the  lord  of  the  manor,  is 
sufficient  to  charge  the  lord  of  the 
manor  with  the  acts  of  the  bailiff. 
—  In  an  action  against  the  sheriff 
for  a  fabe  return  of  nulla  bona  to  a 
writ  o£  Jieri  Jaciasy  the  sheriff  can- 
not go  mto  circiunstantial  evidence 
to  impeach  the  judgment  on  the 
ground  of  a  collateral  fraud.  —  In 
an  action  against  the  sheriff  for  not 
selling  the  joint  property  of  A.  and 
B*,  under  an  execution  against  the 
goods  of  ^.,  (sembk)  halfthe  value 
of  the  goods  is  the  proper  measure 
of  damages.  Tiller  v.  Duke  of 
Leeds,  Page  218 

2.  Proof  of  a  copy  of  a  bailable  writ, 
with  the  name  of  a  sheriff's  officer 
indorsed  upon  it,  is  not  evidence 
that  the  sheriff  appointed  that  offi- 
cer to  execute  the  writ. — If  a 
party  in  a  cause  be  under  the  ne- 
cessity of  calling  his  real  adversary 
in  the  cause,  (who  is  not  a  party 
on  record)  although  for  the  pur- 

Sose  of  formal  proof  only,  he  makes 
im  a  witness  tor  all  purposes^  and 
he  may  be  cross-exammed  as  to 
the  whole  of  the  case.  —  A,  gives 
credit  to  B,  C,  who  represents 
himself  to  be  2).  C,  and  sues  out 
a  writ  against  J).  C,  under  which 
B.  C.  is  arrested,  the  sheriff  would 
be  justified  in  detaining  B.  C,  but 
is  not  bound  to  do  it.  Morgan  v. 
Bridges  and  Another,  314 

3.  In  an  action  against  the  sheriff,  in 
order  to  connect  him  with  tbe  act 
of  his  bajli^  it  is  suffident  to  pro- 
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duce  the  writ,  with  the  name  of 
the  baih'ff  indorsed  upon  it,  in 
the  sheriff's  office;  it  being  the 
course  in  the  sheriff's  office  to 
indorse  upon  the  writ  the  name 
of  the  bailiff  by  whom  it  is  to 
be  executed.  Tedby  v.  Geucotgne, 

Page  202 

4w  In  an  action  against  the  sheriff  for 
an  escape  on  mesne  process,  a 
copy  or  the  writ  is  given  in  evi- 
dence by  the  plaintiff,  and  the  do- 
cument contains  also  a  copy  of  the 
sheriff's  return,  the  defendant  is 
not  entitled  to  have  the  copy  of 
the  return  read  as  part  of  the  do- 
cument —  In  such  an  action,  the 
sheriff's  return  of  a  rescue  is  not 
conclusive.  Adei^  v.  Bridges  and 
Another,  189 

5.  In  an  action  against  the  sheriff  for 
an  escape  on  mesne  process,  an 
admission  by  the  defendant  in  the 
former  action,  as  to  his  liability,  is 
evidence  against  the  sheriff  JVil- 
lianuf  V.  Bridge^  and  Another^    42 

SHIP, 

I«  A  managing  owner  and  part  owner 
of  a  ship  cannot  bind  another  part 
owner  by  effecting  an  insurance 
on  the  ship  without  his  authority. 
BeU  V.  'Humphries  and  Others,  345 

2.  A  factor  for  the  owner  of  a  ship 
at  an  English  port  requests  the 
master  to  deliver  the  certificate  of 
registry  to  him,  in  order  diat  he 
may  pay  the  tonnage  duties  at  the 
Custom-house.  He  cannot,  hav- 
ing thus  obtained  possession  of  the 
certificate,  retain  it' as  a  security 
for  the  general  balance  due  to  him 
as  factor,  in  respect  of  the  ship. 
Bum  and  Anotner  v.  Broton  and 
Another^  272 
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3.  In  an  action  agamst  the  owner  of 
a  ship,  for  money  supplied  to  the 
captain  at  a  foreign  port,  it  i^  not 
sufficient  to  prove  the  advance  of 
a  much  larger  sum  than  was  neces- 
sary for  the  use  of  the  ship,  and 
an  application  of  part  of  that  sum 
to  such  uses,  and  that  the  residue 
was  placed  to  the  private  account 
of  the  captain.  It  is  essential  to 
prove  the  advance  of  a  specific 
sum,  that  it  was  necessary  tor  the 
use  of  the  ship,  and  that  it  was  so 
applied  in  fact.  Palmer  and  Others 
V.  Goach,  Page  428 

4.  A  contract  is  entered  into  for  the 
sale  of  a  ship,  and  a  quantity  of 
iron  kintlage,  for  the  sum  of  16001. 
but  eventiutlly  a  bill  of  sale  is  ex- 
ecuted of  the  ship,  together  with 
all  her  stores,  &c,  in  the  usual 
form.  In  an  action  of  assumpsit 
on  the  sale  of  the  ship  and  kmt- 
lage,  for  the  non-delivery  of  the 
kintlage,  the  bill  of  sale  is  the  only 
contract  that  can  be  considered  as 
obligatory  on  the  parties,  and  the 
plaintiff  cannot  recover.  Lano  v. 
Neale,  105 

5.  A  captain  of  a  ship  is  not  justified 
in  seuing  the  cargo  at  a  foreign 
port,  although  it  be  impossible  to 
prosecute  the  original  voyage,  and 
although  a  sale  of  the  goods  is  the 
most    beneficial    course    for    the 

Wilson    V.    Millar    and 


owner. 
Others, 
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SLANDER. 

1.  In  an  action  for  slander  it  is  alleged, 
that  the  words  were  spoken  of  and 
concerning  certain  soap,  alleged 
by  A.  B.  to  have  been  stolen, 
llie  declaration  is  not  supported 
by  evidence  that  the  words  were 

T  T  spoken 


^M 


I  N  DE  X. 


XLen  concerning  -certain  soap 
ged  hy  A,  B.  to  have  been 
taken  out  of  his  yard.  Shepherd 
V.  Bliss  and  his  Wife,  Page  510 
2.  In  an  action  for  slander,  words 
are  given  in  evidence  in  order  to 
prove  malice,  which  are  not  stated 
.in  the  declaration,  the  defendant 
may  prove  the  truth  of  such  words. 
f^amew.  ChadweU,  457 


:St£CIAL  JURY. 

ff  a  d^foiAant  who  has  obtained  and 
"Bervted  a  rule  for  a  special  jury, 
t^ke  no  farther  steps  upon  it,  the 
plaintifir  will  be  entitled  to  have 
we  cause  tried  in  its  regular  or- 
ifleir,  as  a  Common  jury  cause,  and 
ihe  Court  will  not  afterwards  re- 
lieve the  defendant,  except  under 
V^  spedal  circumstances,  bar- 
ren tmi  Another  v.  Richards  and 
Andi/kr^  369 


STAGE  COACHED. 

A  imrcel  delivered  xo  the  driv^  ^  a 
.  vti^  coach,  td  be  carri^  is  l<>st, 
P'  the  master  and  not  the  'servant  is 
^i^sponmble.  Williams  v.  Cran- 
itony  82 


STAMP. 

• 

1.  After  breach  of  a  contract  for  the 
sale  and  delivery  of  goods,  the  de- 
fendant enters  into  a  fresh  agree- 
ment in  writing,  to  cancel  the 
former  agreement;  and  for  the 
future  sale  of  goods  upon  different 
terms,  the  second  agreement  re- 
lates to  the  sale  of  goods,  and  does 
not  require  an  agreement  dtamp. 


WhUtDorth  V.  -Croekett  *dud  Siluh 
thery  Ptoge  '*31 

2.  Where  the  agreement  cm  which 
the  action  -is  brought,  is  contained 
in  a  prospectus  of  terms  delivered 
by  the  plaintifiP  to  (the  defendant, 
it  is  necessary  to  get  that  identical 
copy  stamped,  which  has  been  de- 
livered, and  it  is  -not  snfficseilt  td 
get  another  -cc^py  stanqpoL     WU- 

.  Jiams  v.  Stomhkm,  "^692 

3.  A  letter  read  t^  (iFove^  contract 
of  marriage  iieed  notte  irtlainflML 
Orford>^.  Coky  ^1 

4.  A  surgeon  ^and  apothebtty  havmg 
agreed  with  a  'father  /to  take  his 
«on  ^as  an  ^pprentioe  in  coraider- 
ation  «f  a  pretaium,  «aerilre  ^n 
has  served  for  seven  months,  ^die 
agreement  is  broken  off  on  fl£iccoiuit 
of  the  refusal  «f  4he  -fi^oier  to  :paf 
the  expenceof  thestamp/forthe'in- 
dentures.  The  4ifa8t€ir  tmumA  re- 
cover damages  ^for  bkieac^  «f  4he 
.agreement ;  ^nor  *oan  he  *ypc<p(^iBr  as 
for  the  board  >and  jogging  «f  Ihe 
son.    Keene  v.  Parsons^  506 

5.  The  value  of  a  stamp  upon  a  bill 
of  exchange,  imder  the  statute 
35  G.  3.  c.  184.  sched.  tit.  Bill  of 
Exchange,  depends  upon  <the  date 
upon  the  face  4)f  Xhe  1ml/  I^eOoock 
V.  Murrellf  S5S 

6.  In  an  action  'for  work  .tod 'labour, 
a  proposal  on  the,pa](t  *of  4be  de- 
fendant, which  was  not  .£nailyao 
•ceded  to,  containing  msx  oatimate 
of  the  amount  of  the  "work,  jnsffhe 
•read  in  jeyidence  by  the  datandant, 
although  'it  be  not  stamped.  ^fVn- 
niford  V.  HamUton^  475 


SUREly. 

security  having  'been  <given 
«aurety  for  goods  to  be 
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ll^^  pnnapslty  mid  nott  nor  nspect  of 
If  preiviously  existing  debt,  goods 
at&  subsequenti'p'  supplied,  and* 
pajrment^  are  mm  time  to  time 
ioade  by  tlie  principal,,  ia  respect 
of  some  of  which  discount  is  allowed 
for  prompt  paymenty  it  is*  to  be  in- 
ftrred  inflsiiH)urofithe  suvety,  that 
all  these'  payments  were  intended 
in  liquidation  of  the  iJErtter  account. 
9(arty<Ut^  v..  fVhitc^^        Page  101 

'  TREASON. 

i.  An  oh^dl5tion.  to  a  witness*  on  the 

'  ground  of  misdescription  nmst  be 

tfitken  in  the  first  instance^    Rex  v. 

WatsoHf  158 

?•  A  witness  in  high  treason  is*  de- 
siiribed  in  the  list  delivered  to-  the 
prisoner  under  the  statute^,  as io^/y 
abiding  at  a  specified  place.  Upon 
examination  of  the  witness  upon  the 
voir  dire,  it  appears  that  he  has  had 
a  different  and  later  place  of  resi- 
dence, the  description  is  not  suf- 
ficient.  RexY.  James  Watson^  116 

S.  Qu.  whether  seditious  questions 
and  answers  found  in  the  possession 
of  a  co-conspirator,  but  not  pub- 
lished may  not  from  their  close 
connection  with  the  nature  and  ob- 
ject of  the  coaspirac^  be  read  in 
evidence,  although  no  positive  and 
direct  proof  be  given-  that  use  was 
to  be  madis  of  this  or  any  other 
^ch  instrument,  in  furtherance  of 
the  design.  If  such  positive  evi- 
dence were  to  be  ginren^  the  docu- 
ment would  cevtainiy  be  admissible. 
Rexy,  Watson^  141 

4.  Evidence  admitted  of  »  seditious 
speech  spoken  by  the  prisoner,  al- 
though not  set  outr  i^  substance, 
as  an  •verl  aot.    i^MP  ¥»  Walsouy 

132 


5.  An  offiner^  of  the  Tctto^r  not  p/ar- 
mitted  to^  prove  that  a  particular 
plan«  of  the  Timer^  produced  by 
tba  defbndai|tr  is  9  cocrect  one. 
Bem^^  WaUofh  Page  14^8 


TRESBAS&. 

L  Ar  executes  a  warrant  of  attoniey 
to  B*  to  enter  up  judgment  and 
take  out  executiony.  with  a  de&as- 
anoe  on  payment  of  a  certain  sum 
of  money*  B*^  afler  payment  of 
this  money,  enters  up  judg^^t 
and  takes  A*  in.  execution.  A\ 
moves  the  Court  to  set  aside  the 
judgment  and  execution,  and  afler 
a  rule  nin  has  been  obtained,  the 
wholC'  is  referred  to.  a  barrister, 
who  awards  that  nothing  was  due 
to  B.  when  he  entered  \xp  the 
judgment,  and  that  the  judgment 
and  warrant  of  attorney  shall  be 
set  aside.  ^.,  in  an  action  of  tres- 
pass and  false  imprisonment  against 
B*y  who  pleads  the  general  issue 
only,  is  entitled  to  recover.  Rogers 
V.  Popkifh  404? 

%  Commissioners  of  bankrupt  make 
a  warrant  for  the  commitment  of  a 
bankrupt  for  refusing  to  be  exa- 
mined, the  bankrupt  being  already 
confined  in  the  King's-bench  under 
previous  process^  (semble)  the  issu- 
ing of  the  warrant  by  the  commis- 
sioners does  ppt  amount  to  an  im. 
prisonment  by  them,  till  the  warrant 
IS  in  some  way  operative  to  the  de- 
tention of  the  party  independently 
of  the  other  process.  But  if  the 
warrant  operate  to  the  confinement 
of  the  party  within  narrower  bounds, 
it  is  an  imprisonment  by  the  com- 
missioners. Croxvlei/  v.  Impcj/  and 
Others,  261 

3«  In  ai^  action,  fbi:  throwing;  poisoned 

'  T  T  2  barley 
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barley  lipon  the  plaintiff's  pre- 
mises, in  order  to  poison  his  poul- 
try, the  jury  are  not  confined  in 
their  verdict  to  the  actual  damages 
sustained,  but  may  consider  the 
malicious  intention  of  the  defend- 
ant.    Sears  v.  Lyons ^       Page  317 

4<.  In  an  action  of  trespass,  where 
the  general  issue  is  pleaded,  and 
also  special  pleas  are  pleaded,  al- 
leging a  clandestine  removal  to 
avoid  a  distress,  the  plaintiff  ought 
to  go  into  the  whole  of  his  case  in 
the  first  instance.  Rees  v.  Smith 
and  Others y  SI 

5«  In  an  action  for  maliciously  pro- 
curing the  plaintiff  to  be  arrested 
on  a  oiarg^  of  larceny,  the  defend- 
ant cannot  give  evidence  to  shew 
that  the  plaintiff's  character  was 
suspicious,  and  that  his  house  had 
been  searched  on  former  occasions. 
Nffaosam  v.  Carry  69 

6.  In  an  action  against  the  captain 
of  an  East-Indiaman,  for  assaulting 
a  gunner's-mate  a-board  the  ship, 
and  causing  him  to  be  flogged, 
it  is  not  competent  to  the  plaintiff 
to  give  evidence  as  to  his  family 
and  connections,  unless  they  were 
known  to  the  defendant  at  the  time. 
Rhodes  v,  Leach^  516 


TROVER, 

1.  Proof  that  the  defendant  in  trover 
stated  that  he  sold  the  property  in 
question  on  the  plaintiff's  account 
is  not  prima  facie  evidence  of  a 
conversion.     English  v.   Charters^ 

30 

2.  The  hirer  of  a  piano,  who  sends  it 
to  an  auctioneer  to  be  sold,  is 
guilty  of  a  conversion ;  and  so  is  the 
auctioneer  who  refuses  to  deliver 
it  up  unless  the  expence  incurred 


be  first  paid.  Loesehman  ▼.  Ma^ 
chiuy  F^  311 

3.  An  order  for  the  payment  of  prize 
money,  under  the  statute  49  G.  3. 
c.  123.  8. 13.  where  the  certificate 
required  by  the  statute  is  signed  in 
blank  by  uie  officers  of  the  ship  on 
board  of  which  the  seaman  is  serv- 
ing, and  the  date  is  inserted  at  a  sub- 
sequent period  is  irregular.  And 
semhky  damages  cannot  be  reco- 
vered for  the  detention  of  such  an 
order,  by  an  assignee,  for  a  valu- 
able consideration,  who  describes 
it  in  the  declaration,  as  an  order 
for  the  payment  of  money.  Neck 
V.  Dougan,  246 

4'.  A.9  by  the  direction  of  JB.,  pur- 
chases coffee  for  B,,  which  is  to  be 
delivered  at  Leghorn^  to  B*s  order* 
The  coffee  is  accordingly  sent  to 
Leghorn^  and  is  sold  there  by  A^% 
agents,  and  by  his  direction.  B. 
may  maintain  trover  against  A.  for 
the  conversion  of  the  coffee,  al- 
though the  price  has  not  been  ac- 
tually tendered  to  A.  Piiyne  v. 
Brander^  568 


USE  AND  OCCUPATION. 

1.  Several  persons  rent  premises  to 
be  used  'as  a  Jewish  sjmagogue, 
the  seats  in  which  are  let  out  by 
an  officer  appointed  annually,  who 
receives  the  rents  and  applies  them 
partly  in  the  pa3rment  of  the  rent 
for  the  premises,  and  partly  for 
general  purposes  connected  with 
the  Jewish  religion,  the  lessees  may 
maintain  an  action  for  the  rent  due 
from  an  occupier  of  a  seat.  A 
Jewish  synagogue  is  not  an  illegal 
establishment.  ■'  In  an  action  by 
a  surviving  owner  for  use  and  oc- 
cupation of  premises,  it  is  not  suf- 
ficient 
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ficient  to  alle^  that  the  defendant 
held  the  premises  by  the  sufferance 
and  permission  of  the  surviying 
owner  only,  where  they  were  in 
fact  held  under  two  jointly.  Israel 
and  Others  v.  Simmons^  Page  356 
2.  A*  having  an  equitable  title  to  a 
house,  under  an  agreement  for  the 
lease  of  it,  permits  his  mistress  to 
occupy  it,  it  is  afterwards  agreed 
between  them  that  she  shall  take 
up  the  bills  which  he  has  accepted 
in  part  pajrment  of  the  purchase- 
money,  and  that  the  lease  shall  be 
assigned  to  her ;  she  remains  in 
possession  and  does  not  take  up 
the  bills,  and  marries  the  defend- 
ant, who  occupies  the  house,  A. 
cannot  recover  against  the  defend- 
ant for  use  and  occupation,  Keat- 
ing V,  Bulkelyy  419 


USURY, 

A  party  cannot  recover  on  a  new  in- 
strument which  [operates  as  a  se- 
curity for  any  usurious  interest,  al- 
though it  is  founded  upon  a  new  set- 
tlement of  the  account  between  the 
borrower  and  the  lender,  and  the 
original  securities  have  been  can- 
celled,   Preston  v,  Jackson,     237 


VARIANCE. 

1.  A  declaration,  alleging  that  the 
defendant  undertook  to  deliver  a 
parcel  of  goods  for  the  plaintiff,  is 
disproved  by  evidence  of  a  special 
agreement  to  deliver  them  to  the 
bearer  of  a  receipt  given  for  the 
goods  at  the  time  of  delivery. 

A  carrier's  receipt  for  goods  is 
evidence  of  the  contract  between 


himself  and  the  owner.    Samuel  v. 
Darch  and  Others,  Page  60 

2.  See  the  last  marginal  note.  Ac- 
tion on  judnnent  for  the  non-per- 
formance of  certain  promises  and 
undertakings.  From  the .  record 
in  the  former  action  it  appears  that 
the  judgment  was  for  the  non-per- 
formance of  one  promise  only. 
Qu.  Whether  this  is  a  fatal  vari- 
ance.  Black  V.  Lord  Brayhrook,  7 

3.  An  introductory  description  in  the 
declaration  by  the  plaintifi,  the 
payees  of  a  bill  of  exchange,  in  an 
action  against  the  acceptor,  repre- 
senting Uiem  as  the  executors  and 
trustees  of  a  person  deceased,  is 
mere  surplusage,  and  does  not  re- 
quire proof,  the  bill  being  in  fact 
payable  to  them  in  the  name  of  a 
nrm  which  they  had  assumed. 
AgtUtar    and  Another  v.  Moses^ 

499 

4.  In  an  action  on  the  case  for  exhi- 
biting an  inscription  opposite  to 
the  plaintiff's  house,  msinuating 
that  it  was  a  house  of  ill-fiime,  a 
prefatory  allegation  that  the  pl^- 
tiff  carried  on  the  business  of  a 
retailer  of  wines  there,  may  be  re- 
jected as  surplusage,  there  being 
no  allegation  that  the  publication 
was  of  and  concerning  the  plaintiff 
as  such  retailer  of  wines.  Spall  v. 
Massey  and  Others^  599 


VENDOR  AND  VENDEE, 

1  •  Goods  are  delivered  to  a  bailee  on 
a  contract  of  a  sale  and  return,  the 
bailee  has  no  authority  to  pledge 
the  goods.  —  Application  of  me 
Stat.  21  </.  1.  c.  19.  §  10.  to  such  a 
case.     Delauney  v.  Barker,      539 

2.  The  purchaser  of  an  annuity  by 
the      Wal€rloo4nridge     company, 

which 


•r " 
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Which  is  described  as  well  seeiil^ad, 
and  payable  out  of  the  first  tolls 
deceived,  and  is  not  described  as  a 
redeemable  aUnuitji  bannot  after- 
wards object  to  the  completion  of 
the  putchasei  on  tlie  ground  of 
teitdeeoriptioBi  proyided  the  an- 
nuitjr  has  been  granted  in  con- 

.  formitj  with  the  adt»  dnferlay  v. 
Bi^rrOy  Page  293 

8.  A  ▼tedtO  dt  AberyHmih  gives  an 
order  tor  ^oeds  to  the  traveller  of 
the  blaintiffi  whe  is  a  deder  in 
LomUn  §  Bothing  is  said  about  the 
pede  eC  oarriage,  it  is  to  be  pre- 
•UBMd  tiiat  the  goods  are  to  be 
sent  m  the  roest  usual  and  conve- 
nient way/  and  therefore  upon  the 
ddUvery  of  the  gOods  te  a  carrier 
in  ifondeii,  a  i^use  of  action  arises 
in  itfonibft*      Copeland  v.  Letioisy 

33 

4^  A  complaint  having  been  made  to 
a  magiwate  bf  A*  tht  ewner^  that 
his  horse  has  b^en  stolen  bv  B,;  an 
effiete  Although  armed  with  a  war- 
rant against  A4  is  not  justified  ufider 
the  eC<  91  EUm*  c*  12«  §  4.  in  taking 
the  horse  dut  (rf  the  possession  of  a 
ieHfl^/We  purehaserfirom  J9#  Josephs 
^  A4Uns»  76 


VSNUE. 

A  constable  who  imprisons  a  person 
on  suspicion  of  felony  without  any 
reaionabie  grounds,  of  his  own  au- 
thority,  wiUiout  any  warrant  or 
eharfo  from  any  other  person,  is 
within  the  stat^  21J«  1.  c«  1S«  which 
requires  the  venue  to  be  laid  in  the 
proper  eounty*  —  If  a  private  per- 
son act  in  such  case  in  aid  of  the 
constabloy  and  upon  his  command, 
he  aUp  18  within  the  statute  ^  ether* 
wieei  if  he  be  the  priiae  mover  and 


act  as  a  principal  is  the  tranaac- 
tioik      iS^^  v«  Ges  and  Oarver, 

Page  445 

VOtE. 
SM  ACtUnf  ON  tHS  Casb. 

WITNESS. 

]•  A  witness  on  examination  on  the 
voir  dire,  acknowledges  that  he  has 
entered  into  a  contract,  (the  effect 
of  which  is  to  render  him  incom- 
petent,) at  the  same  time  he  pro- 
duces the  written  contract  itself, 
this  oujrht  to  be  read.  —  A  bank- 
rupt after  an  act  of  bankruptcy, 
contracts  with  a  factor  to  whom  he 
has  delivered  goods  for  sale,  and 
who  has  accepted  a  bill  upon  the 
strength  of  the  goods,  to  return 
the  bill  if  he  will  return  the  goods, 
and  does  return  the  bill,  the  as- 
signees may  adopt  this  contract 
and  recover  agamst  the  factor, 
fdr  the  noh*delivery  of  the  goods. 
Butler  and  Another  v.  Carver  and 
Another,  433 

9g  Upon  &  plea  in  abiitetnent,  that  the 
promises  were  made  joirttly  with 
A.B.  Und  Others,  yl.^.  is  a  compe- 
tent witness  for  the  plaintiff.  Cos- 
sham  v.  Goldney  and  Another,  414 

3.  Upon  an  issue  to  try  whether  an 
act  of  bankl'Uptcy  has  been  com- 
mitted, a  creditor  is  incompetent 
as  a  witness,  although  he  has  not 
proved  under  the  commission. — 
Qt|.  whether  a  eommissioner  under 
the  coitunissioii  b  a  competent  wit- 
ness to  prove  the  bankruptcy. 
Crooke  v.  Edwards,  302 

4.  The  owner  of  landed  property 
within  a  chapelry  is  not  a  oompe- 
pete^t  witness  te  relieve  the  inha^ 

bitants 
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bitants  of  the  chapelry  from  the 
permanent  burthen  of  repairing  the 
parish  church,  although  the  witness 
does  not  reside  within  the  chapelry, 
and  his  lessee  for  years  of  his  estate 
within  the  chapelry  is  bound  to  pay 
all  rates.      Rhodes  and  Another  v. 

Ainsvoorlhy  ^^^  ^^^ 

S.  A  record  of  a  conviction  of  felony^ 


without  a  caption,  is  not  admissible 
in  evidence  to  incapacitate  a  wit- 
ness. —  When  the  directions  which 
have  been  given  by  a  defendant  to 
his  agent  cannot  be  read  on  the 
ground  of  public  policy,  the  agent 
may  be  asked  whether  he  did  not 
act  under  the  direction  of  the  de- 
fendant.    Coke  V.  Maxtoellf      188 
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